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Findings include:

e Municipalities and businesses are impacted by challenges in determining asset
eligibility for BETR and BETE.

e (oals and intended outcomes against which BETR and BETE are to be evaluated are
unclear.

e Municipalities are not adequately reimbursed for mandated expenses.

e Maine Revenue Services (MRS) has not provided the Department of Administrative and
Financial Services (DAFS) information on the BETE mandates that they administer as
required by statute.

e MRS’ documentation that supports adjustments to BETE payments is inadequate.
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Sen. Justin M. Chenette, Chair
Rep. Anne-Marie Mastraccio, Chair
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As directed by the 128" Legislature’s Government Oversight Committee (GOC), and in accordance
with the parameters approved by the Committee, OPEGA has completed a review of the Business
Equipment Tax Reimbursement (BETR), and Business Equipment Tax Reimbursement Exemption
(BETE) programs. The approved project parameters, included in Appendix C, establish the goals,
intended beneficiaries, and base performance measures considered in this evaluation. The scope and
methods for this review can be found in Appendix A.

OPEGA conducts reviews of tax expenditures in accordance with Title 3 §§998 and 999. The
statutory tax expenditure review process ensures that tax expenditures are reviewed regularly
according to a schedule approved by the GOC. The process is detailed in Appendix D.

OPEGA would like to thank the management and staff of Maine Revenue Services as well as the
members of the municipal assessor community and representatives of participating businesses for
their time and cooperation throughout this review.

In accordance with Title 3 {997, OPEGA provided Maine Revenue Services within the Department
of Administrative and Financial Services an opportunity to review the report and submit an agency
response.

Sincerely,

Danielle D. Fox
Director, OPEGA
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Business Equipment Tax Reimbursement & Business Equipment Tax Exemption Programs

Acronyms Used in This Report

BETE — Business Equipment Tax Exemption

BETR — Business Equipment Tax Reimbursement

CAFR — Comprehensive Annual Financial Report

DAFS — Department of Administrative and Financial Services
DECD — Department of Economic and Community Development
GAO — Government Accountability Office

GDP — Gross Domestic Product

GOC — Government Oversight Committee

ICA — Investment Consulting Associates

MRS — Maine Revenue Services

MVR — Municipal Valuation Return

NAICS — North American Industry Classification System

OPEGA - Office of Program Evaluation and Government Accountability
PPF — Personal Property Factor

REMI — Regional Economic Models Inc.

TIF — Tax Increment Financing

Terms Used in this Report

Bill-back. A term denoting MRS requesting that a municipality pay back the State for an erroneous BETE
reimbursement.

Municipal Valuation Return (MVR). An annual report showing numerous aspects of municipal property valuation
provided to Maine Revenue Services by municipalities in Maine.

Personal Property Factor (PPF). The basis upon which a higher than minimum BETE reimbursement is
calculated. It is the proportion of taxable personal property plus exempt personal property to the total taxable
property plus exempt personal property.

Tax Commitment. The amount of the municipality’s assessed value of property and its associated tax owed by each
taxpayer that is committed to the tax collector by the tax assessor.

Tax Increment Financing (TIF) Districts. A local financing mechanism which allows new property taxes
generated by a specific project, or projects, within a defined geographic area, to be used to finance public or private
projects or to be returned to businesses responsible for the projects.

Unorganized Territory (UT). An area of Maine having no local, incorporated municipal government. Duties related
to providing services and property tax administration in the UT, are shared among various state agencies and county
government
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Business Equipment Tax Reimbursement (BETR) & Business Equipment
Tax Exemption (BETE) - Programs Lower the Cost of Owning Business
Equipment but May Have Limited Influence on Capital Investment
Decisions

About the BETR and BETE Programs

The BETR and BETE
programs were
established in 1995 and
2006 respectively. Both
programs reduce, or
eliminate, the personal
property tax owed on
qualifying business
equipment.

BETR and BETE are not tax
expenditures based on the
definition in 5 MRSA
81666. Instead they might
better be classified as off-
budget statutory
appropriations.

Program Overview and Funding

Maine’s Business Equipment Tax Reimbursement program (BETR) was
established in 1995 and is governed by Title 36 Chapter 915. The Business
Equipment Tax exemption program (BETE) was enacted in 2006 and is governed
by Title 36 Chapter 105, Subchapter 4-C. Maine Revenue Services (MRS) bears
primary responsibility for administration of both programs, with municipalities
filling a necessary supporting administrative role. Because the goals and intents of

the two programs are the same,
OPEGA is reviewing both programs

as one evaluation.

Statute (5 MRSA §16606) defines a tax
expenditure as any “state tax revenue
losses attributable to provisions of
Maine tax laws that allow a special
exclusion, exemption or deduction or
provide a special credit, a preferential
rate of tax or a deferral of tax
liability.” BETR and BETE are not
traditional tax expenditure programs
in accordance with this definition.
BETR reimburses businesses directly
for local personal property taxes paid,
while BETE partially reimburses
municipalities for municipal taxes
exempted. They might better be
classified as off-budget statutory
appropriations. MRS includes BETR
and BETE in its biennial Maine State

Programs’ Intent:

To overcome the disincentive to growth of
capital investment in Maine stemming from
the high cost of owning business property,
thereby promoting the general welfare of the
people of the State of Maine

Programs’ Goals:

To reduce the cost of owning business
property in Maine, particularly in comparison
to other relevant states and countries

To encourage growth of capital investment
by businesses in Maine

Primary Intended Beneficiaries:

Businesses investing in qualifying property
Secondary Intended Beneficiaries:

The people of the State of Maine

Other Impacted Parties:

Municipalities

Tax Expenditure Report along with other tax expenditures because BETR and
BETE payments offset General Fund revenues. Consequently, the programs are
included on the schedule of OPEGA tax expenditure evaluations established by the

Government Oversight Committee.

1 Both BETR and BETE are funded by General Fund undedicated revenue with amounts
transferred by the State Controller to the BETR reserve account. These transfers are
authorized by 36 MRSA §6656, for BETR, and §700-B, for BETE.
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Under BETR, businesses
are reimbursed for
personal property taxes
paid to municipalities for
qualifying equipment.

For BETE, the State
exempts eligible property
from municipal taxation in
the first place.

Under the BETE program,
the State completely
exempts qualifying
equipment from being
taxed in the first place.

The vast majority of
business equipment in
Maine is eligible for BETR
or BETE.

Individual pieces of
equipment may qualify
under BETR or BETE, but
not both. But an individual
business may benefit from
both programs.

Business Equipment Tax Reimbursement & Business Equipment Tax Exemption Programs

Both BETR and BETE lower the cost of owning qualifying business equipment by
affecting the municipal personal property tax. For BETR, the State reimburses
businesses for personal property taxes paid to municipalities for qualifying business
equipment. Under the BETE program, the State completely exempts qualifying
equipment from being taxed in the first place — allowing the business to keep the
money that would otherwise have been paid to the local jurisdiction. The State then
reimburses the municipality for a portion of the amount of personal property taxes
not collected from the participating business.

BETR vs BETE

BETR BETE
Reimbursement of Exemption from municipal
municipal personal property | personal property tax on
tax paid on qualified qualified business
business equipment equipment
Direct reimbursement to the | Partial reimbursement to
the municipality

Benefit for Business

Reimbursement by the
State business

Qualifying Equipment

BETR reimbursement or BETE exemption is granted for depreciable business
equipment that is used exclusively to further the purpose of the business.
Equipment that is not directly used to further the business purpose, such as office
furniture and lighting fixtures, is ineligible for the programs. Equipment that is
already exempted from property tax for other reasons and real property (land, most
buildings, parking lots, etc.) are also ineligible for BETR reimbursements or BETE
exemption. Even with these exceptions, the vast majority of business equipment in
the State is eligible for the BETR or BETE programs.

Individual pieces of business equipment may only qualify under either BETR or
BETE, but not both. Which program an individual piece of equipment qualifies
under depends on when it was purchased and what type of business owns the
equipment. Even though particular pieces of equipment cannot be eligible for both
BETR and BETE, a single business can benefit from both programs. A business
with eligible assets placed in service after 2007 can claim exemptions under BETE
and also seek BETR reimbursements for other assets purchased between 1995 and
2007 because of grandfathered eligibility under the BETR program.

Table 1 (below) shows the categorization of eligible assets for the two programs
including the variances afforded to certain larger retail businesses. Most new
equipment from large, retail sales facilities is not eligible for either program,
although there are some specific statutory exceptions noted in the table.

Office of Program Evaluation & Government Accountability page 2



Equipment eligibility is
based on when the asset
was placed in service and
what type of business
owns it.

Under BETE, eligible
equipment is exempt for
the life of the asset.

Reimbursement for the life
of the asset in BETR was
added at the same time
BETE was enacted in
2006. Prior to that, BETR
did not reimburse beyond
the 12t claim year.

Business Equipment Tax Reimbursement & Business Equipment Tax Exemption Programs

Table 1. Differences in Equipment Eligibility are Based on When the Asset was Placed in
Service in Maine and What Type of Business Owns the Equipment

Eligible Business

Eligible Equipment

BETR

BETE

Non-Retail Businesses &
Retail-Service Businesses

Large Retail Sales Facilities
(exceeding 100,000 square
feet of interior sales space)

Small Retail Sales Facilities
(100,000 square feet or
less of interior sales space)

Eligible equipment first
placed into service in Maine
after April 1, 1995 and
before April 1, 2007. The
business must be current
on property tax payment to
be eligible.

All eligible equipment first
placed in service from 1995
until April 1, 2006.

Eligible equipment first
placed in service after April
1, 2006 for large retail
businesses that derive less
than 50% of their total
annual revenue
(nationwide) from sales that
are subject to Maine sales
tax.

Eligible equipment placed
into service any time after
April 1, 1995.

Eligible equipment first
placed in service in Maine
after April 1, 2007.

Eligible equipment first
placed in service after April
1, 2007 for large retail
businesses whose Maine-
based operations derive
less than 30% of their total
annual revenue from sales
that are made at retail
facilities located throughout
Maine.

None.

BETR Reimbursement Rates for Businesses

Under BETR, businesses may receive reimbursement from the State for a
percentage of taxes assessed and paid on eligible property. The reimbursement
percentage — or rate — changes for each piece of equipment depending on how
many years reimbursement has been claimed. Since 2000, the standard
reimbursement percentages have been:

e Tor years 1 through 12 of BETR reimbursement, 100%;

e For year 13 of reimbursement, 75%;

e For year 14 of reimbursement, 70%;

e For year 15 of reimbursement, 65%;

e For year 16 of reimbursement, 60%o;

e For year 17 of reimbursement, 55%;

e For year 18 and all subsequent years of reimbursement, 50%

BETE Reimbursement Rates for Municipalities

Under the BETE program, businesses are exempt from paying municipal personal
property tax on eligible equipment for the life of the asset. Municipalities are
partially reimbursed by the State for that loss in tax revenue. The partial
reimbursement by the State was phased in over the first six years of the BETE
program. The reimbursement percentage started at 100% in tax year 2008 and then
dropped by 10% per year until it reached 50% on April 1, 2013. This percentage
applies as the minimum reimbursement rate for all subsequent tax years.

Office of Program Evaluation & Government Accountability
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Phase-in of BETE Municipal
Reimbursement Percentages
Tax Year Minimum Percent
Beginning Reimbursement
2008 100%
2009 90%
2010 80%
2011 70%
2012 60%
2013 and 50%
subsequent
Source: 36 MRSA §694(2).

BETE reimbursement rates
can exceed 50% when a
municipality has a high
personal property factor or
a retention TIF district.

Business Equipment Tax Reimbursement & Business Equipment Tax Exemption Programs

Approximately two thirds of the municipalities that receive BETE reimbursements
receive the standard or minimum reimbursement percentage. The other third
receive alternate reimbursement rates.

Alternate Reimbursement Rates

BETE exemptions for business equipment affect municipalities to different
degrees. The program addresses these impacts by providing an enhanced
reimbursement percentage under certain conditions, as well as providing a different
reimbursement amount for certain property located within tax increment financing
(TIF) districts.

Municipalities may be eligible for an enhanced reimbursement percentage if they
have a personal property factor (PPF) greater than 0.05.

PPF (taxable personal property valuation + BETE valuation)

- (taxable real and personal property valuation + BETE valuation)

A higher PPF indicates that a municipality receives a greater proportion of its tax
revenue from personal property and would therefore suffer a greater loss from
BETE exemptions than a municipality whose finances are less dependent on
personal property taxes.

If a municipality’s PPF exceeds 0.05, it has the option to request an enhanced
reimbursement rate. The enhanced rate is equal to 50% plus half of the
municipality’s PPF. For example, a municipality with a personal property factor of
0.12 will receive an enhanced reimbursement rate of 56%, which is the 50%
minimum rate + (0.12/2). A municipality that is even more dependent upon
personal property taxes might have a PPF equal to say, 0.4 which would provide an
enhanced reimbursement of 70%.

A municipality that includes a certain type of TIF district may also be eligible for a
greater BETE reimbursement rate. A TIF district is a geographic area where a
portion of municipal taxes are used by the local government to finance public or
private projects for a defined length of time, up to 30 years. One type of TIF -
called a municipal retention TIF by MRS - uses municipal taxes paid within the TIF
district to fund defined projects that enhance municipal services. BETE eligible
property within these municipal retention TIFs authorized prior to April 1, 2008
are reimbursed at a higher rate, up to 100%. This allows for continued funding of
these municipal projects, which often include debt service, that were negotiated
prior to BETE’s enactment.

Provisions of the Maine Constitution that Affect BETR & BETE —

There are two sections of the Maine Constitution which directly impact the BETR
and BETE programs. These sections require the State to partially reimburse
municipalities for mandated property tax exemptions and reimburse municipalities
for municipal expenses incurred due to State-mandated programs.

Local property tax exemptions or credits enacted by the Legislature after April 1,
1978 must be reimbursed by the State pursuant to Article IV, Part Third, Section

Office of Program Evaluation & Government Accountability page 4



When the State enacts
property tax exemptions,
the Maine Constitution
requires the State to
reimburse municipalities
for at least 50% of the loss
realized by the
municipality.

The Maine Constitution
requires the State to pay
municipalities for 90% of
additional costs incurred
as a result of mandated
activities unless the
enacting legislation is
passed by a two thirds
majority and includes a
mandate preamble
specifying an exception to
the Constitution.

Administration of BETR and BETE

Business Equipment Tax Reimbursement & Business Equipment Tax Exemption Programs

23 of the Maine Constitution. This provision requires the annual reimbursement to
municipalities to come from State tax revenue in an amount not less than 50% of
the loss realized by the municipality.

BETR does not trigger this provision because the municipality sees no loss in
revenues from the program. BETR reimburses the business after the taxes due on
eligible equipment have been paid to the municipality. In contrast, the BETE
program grants a full municipal property tax exemption for qualified business
equipment, which means the State must reimburse the municipality for no less than
50% of its revenue loss.

The Maine Constitution (Article IX, section 21) also requires the Legislature to pay
90% of the costs to a local unit of government resulting from legislation which
expands or modifies that unit’s activities, necessitating additional expenditures. This
section is commonly known as the municipal mandate provision. It further
provides an exception to the 90% requirement when the legislation is enacted upon
a vote of two thirds of all elected members. Statute (30-A MRSA §5685(3)(F))
further provides that:

“Legislation, even though enacted by a 2/3 vote of each House of the Legislature,
may not be construed to override the funding requirements of the Constitution of
Maine, Article IX, Section 21, unless the legislation contains specific language
indicating that it is the intent of the Legislature to create an exception to the
Constitution of Maine.”

Upon enactment, BETR included the specific language noted above in the
legislation’s preamble. Consequently, municipal reimbursement for administrative
expenses was not included in BETR statute, meaning municipal governments
absorb the costs associated with their role in administering the program. BETE, on
the other hand, did not include a mandate preamble and so the State is required to
reimburse municipalities for at least 90% of their expanded costs for administering
the BETE program. (See Finding 3 on page 31.)

Both BETR and BETE are administered primarily by MRS. However, both
programs also rely heavily on the assistance of municipal officials such as tax
assessors employed by the town, contracted assessors, or in some cases, a town
selectperson.” Administration of the programs relies on these municipal officials
because business entry to the programs begins with the assessment of personal
property taxes.

Local Personal Property Tax Assessment

Every year, municipal officials send each business in their jurisdictions a personal
property declaration form to begin the process of determining the taxable value of
all personal property within the municipality. Generally, for each asset, the form
requires a description, purchase date, and original purchase price. Businesses
provide this information for all potentially taxable personal property, including

2 For the Unorganized Territory, the State Tax Assessor fills the role that would typically be
filled by municipal tax assessors for all BETR and BETE processes.

Office of Program Evaluation & Government Accountability
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MRS is primarily
responsible for
administering both BETR
and BETE with a heavy
reliance on municipal
assessors.

Municipal assessors
provide varying levels of
assistance to businesses
to aid in understanding
and complying with the
requirements of BETR and
BETE.

Business Equipment Tax Reimbursement & Business Equipment Tax Exemption Programs

assets that may be eligible for BETR or BETE. Forms must be returned prior to a
date set by the individual town or, if the business will be applying for BETE, prior
to May 1st.

Upon receiving the personal property declaration form from a business, the person
responsible for municipal assessment records the personal property assets as either
BETE-eligible, or not. Information from the forms helps assessors catalogue all
business property within a municipality and is used to determine the current value
of the property. The value of BETE-eligible equipment is recorded as exempt
property, while all other business equipment (including BETR-eligible property)
becomes part of the municipality’s taxable valuation. A municipality’s taxable
valuation is the total value of all property in a municipality for which a property tax
is assessed.

BETR and BETE: Advertising and Outreach

BETR and BETE application forms and guidance are available on the MRS
website. However, municipalities report that new businesses — particularly small
businesses — are often not aware of the BETR or BETE benefits they may be
eligible to receive. Some municipal assessors provide businesses with information
about the BETR and BETE programs along with the annual personal property tax
notice and personal property declaration form. Two town assessors interviewed by
OPEGA go so far as to fill out both the BETR and BETE applications for all
businesses with eligible business equipment in their mid-sized towns. The
businesses review and sign the applications, but the tax assessors complete the
forms using what the business submitted in the personal property declaration.

Municipal assessors have stated to OPEGA in interviews that providing
information about the program benefits to their taxpayers has eased the discussion
regarding the requirement for businesses to declare their personal property. Some
enterprising assessors have related to OPEGA that they have used the programs to
persuade certain taxpayers to declare property. In this sense, the programs can have
the effect of slightly broadening the municipal tax base.

BETE: How Businesses Receive the Tax Exemption
Business Applies to Municipal Assessor Annually for Tax Exemption

To receive the BETE tax exemption, a taxpayer must file a BETE application with
the municipal assessor. Applications are submitted annually, even if assets are
unchanged. A business with property in more than one municipality must file a
separate application for each jurisdiction.

BETE applications require a business to provide the following data for each asset
for which the exemption is being requested:

e adescription of the business equipment;

e the date the equipment was placed in service in Maine;

e the equipment’s current age (for depreciation purposes);

e the equipment’s purchase price, including installation costs;
e an estimate of the equipment’s current value; and

e the physical address of the equipment (for leased equipment only).

Office of Program Evaluation & Government Accountability page 6



Municipal assessors told
OPEGA that evaluating
every BETE asset is time-
consuming. Occasionally,
it can also be difficult to
determine asset eligibility.

MRS audits BETE
reimbursement claims by
conducting field audits of
every municipality which
claims BETE
reimbursement - every
year.

MRS must make BETE
payments to municipalities
by December 15t of each
year.

Business Equipment Tax Reimbursement & Business Equipment Tax Exemption Programs

BETE applications must be submitted to the local assessor by April 1st of each
year. Statute provides assessors the authority to grant extensions upon written
request.

Municipal Assessor Evaluates Application

Municipal assessors’ examine each item on the BETE application to determine
whether the property listed qualifies for exemption. If a piece of equipment is
found ineligible for exemption under BETE, the municipal assessor must notify the
equipment owner. This notice must include the reason for denial, and must be
made by personal delivery or certified mail (36 MRSA §695). A denial of eligibility
may be contested by the equipment owner by appealing to a Board of Assessment
Review using procedures set out in statute.

In interviews with OPEGA, municipal assessors state that evaluating every BETE
asset is time-consuming. It can also be occasionally difficult to determine if the
asset is eligible, and for which program. Even with the substantial amount of
program guidance produced by MRS, assessors told OPEGA that they must often
confer with MRS when evaluating certain assets. (See Finding 1 on page 29.)

BETE: How Municipalities Receive Reimbursement
Municipality Applies to MRS for Reimbursement

Municipalities request State reimbursement for BETE from MRS via the Municipal
Valuation Return (MVR) form, which must be filed by November 1st or within 30
days of commitment, whichever occurs later. “Commitment” refers to the
assessor’s report of the assessed value of the municipality’s taxable property to be
used by the tax collector for that particular tax year. The MVR serves other
purposes related to the administration of taxation as well as facilitating the
application for BETE reimbursement.

MRS Reviews and Distributes Payment of BETE Reimbursements to Municipalities

Once Maine Revenue Services receives the MVR from the municipality, MRS staff
reviews the forms and determines the reimbursement amount for the municipality.
If MRS finds an error affecting the requested BETE reimbursement, MRS notifies
the municipality and changes the reimbursement accordingly. MRS is required to
issue BETE payments to municipalities by December 15® of each year.

MRS audits BETE reimbursement claims by municipalities by conducting field
audits of every municipality in the State which claims BETE reimbursement - every
year. MRS uses these audits to uncover and correct issues as well as provide
feedback to assessors. When equipment is found to be ineligible after the fact, it
means that the town has received an overpayment by the State. In such cases, the
town is required to return BETE funds received in connection with the ineligible
equipment.

3 Unless otherwise noted, “municipal assessor” refers to the persons performing the
assessment function for the municipality. This could refer to a municipal employee, an
assessor under contract to the municipality, a selectperson, or in the case of the
Unorganized Territory, an employee of MRS.

Office of Program Evaluation & Government Accountability
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Figure 1. How Municipalities Apply For and Receive BETE Reimbursement

« Claims exemption
from property tax for
eligible business
equipment

+ Files exemption with
the municipal
assessor

=

Municipality

* Exempts property
from personal
property tax

* Applies to MRS for
reimbursement
using MVR form

=

MRS

+ Determines
reimbursement
amount

* Makes payment
to municipality

* Annually audits all

municipalities

Between FY14 and FY18,

there were 79

overpayments under BETE
totaling $1.1 million.

MRS data shows 79 overpayments totaling approximately $1.1 million for the 5
years between FY14 and FY18. These overpayments are the result of errors that
impact BETE payments, whether they are the result of improper determinations
for an asset exemption, or the result of other mistakes in the MVR that affect the
reimbursement amount. See page 20 for further discussion of BETE overpayments
due to error.

When seeking to identify the reasons for MRS either adjusting a payment prior to
the December 15" distribution; or billing a municipality for an overpayment found
in a subsequent audit; OPEGA found that the process for documenting these
errors is neither consistent nor adequate. (See Finding 5 on page 33).

BETR: How Businesses Receive the Tax Reimbursement
Business Submits Application to MRS

Under BETR, the State provides reimbursement to a business for property taxes
already paid to a municipality on eligible equipment. A business may file a claim for
reimbursement of those taxes as soon as MRS makes claim forms (801A and 801B)
available - typically in August. The claim is made for taxes paid in the prior year.
Before the claim can be submitted to MRS, a business must provide the municipal
assessor with a list of the eligible equipment to be included in the claim. The
asse