Working Group to Study Background Checks for Chlld Care
Facilities and Providers

Wednesday, September 14, 2016 @ 1pm
State House Room 438 (Judiciary Committee Room)
Augusta, Maine

FIRST MEETING
AGENDA

1:00pm-1:15pm: Welcome from chairs and introductions

1:15pm-1:30pm: Review Joint Study Order and general study procedures

1:30pm-2:00pm: Reviéw vo‘f relevant statutes

2:00pm-2:45pm: .Review responses from departments to chairs’ questions
2:45pm-3:30pm: Discussion and additional informaﬁon requests

3:30pm-3:45pm: Next steps : o

3:45pm: Adjourn






STATE OF MAINE

In House

ORDERED, the Senate concurring, that the Working Group to Study Background Checks
for Child Care Facilities and Providers is established as follows.

1. Working Group to Study Background Checks for Child Care Facilities and
Providers established. The Working Group to Study Background Checks for Child Care
Facilities and Providers, referred to in this order as "the working group," is established.

2. Membership. The working group consists of 5 members appointed as follows:

A. Two members of the Senate appointed by the President of the Senate, including members
from each of the 2 parties holding the largest number of seats in the Legislature; and

B. Three members of the House of Representatives appointed by the Speaker of the House,
including members from each of the 2 parties holding the largest number of seats in the
Legislature.

The members appointed must serve on the Joint Standing Committee on Judiciary, the Joint
Standing Committee on Health and Human Services, the Joint Standing Committee on Education
and Cultural Affairs or the Joint Standing Committee on Appropriations and Financial Affairs.

3. Working group chairs. The first-named Senator is the Senate chair of the working group
and the first-named member of the House is the House chair of the working group.

4. Appointments; convening of working group. All appointments must be made no later
than 30 days following passage of this order. The appointing authorities shall notify the
Executive Director of the Legislative Council once all appointments have been made. When the
appointment of all members has been completed, the chairs of the working group shall call and
convene the first meeting of the working group. If 30 days or more after the passage of this order
a majority of but not all appointments have been made, the chairs may request authority and the
Legislative Council may grant authority for the working group to meet and conduct its business.

5. Duties. The working group shall review the requirements for national criminal history
background checks based on fingerprints as required by the federal Child Care and Development
Block Grant Act of 2014. The working group shall invite the participation of and comments from
stakeholders, including but not limited to child care facilities, family child care providers and
parents. The working group shall invite the participation of the Department of Health and Human
Services and the Department of Public Safety, State Bureau of Identification. The working group
shall recommend how the required background checks should be incorporated into law in this
State, including but not limited to who should be subject to the background checks, whether the
law should provide for contingent or provisional hiring while background checks are pending,
who is responsible for the payment of costs associated with the background checks and how the
Background Check Center within the Department of Health and Human Services can help
coordinate and streamline the background check process for child care facilities and providers.
The working group shall explore options, including the application of federal grant funds, to
defray all or some of the initial and ongoing additional costs.
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6. Staff assistance. The Legislative Council shall provide necessary staffing services to the
working group.

7. Report. No later than November 2, 2016, the working group shall submit a report that
includes its findings and recommendations, including suggested legislation, to the Second
Regular Session of the 127th Legislature.

SPONSORED BY:
(Representative HOBBINS)
TOWN: Saco

COSPONSORED BY:
(Senator BURNS)
COUNTY: Washington

COSPONSORED BY:
(Senator JOHNSON)
COUNTY: Lincoln

COSPONSORED BY:
(Senator VOLK)
COUNTY: Cumberland

COSPONSORED BY:
(Representative EVANGELOS)
TOWN: Friendship

COSPONSORED BY:
(Representative GINZLER)
TOWN: Bridgton

COSPONSORED BY:
(Representative GUERIN)
TOWN: Glenburn

COSPONSORED BY:
(Representative HERRICK)
TOWN: Paris '
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COSPONSORED BY:

(Representative MCCREIGHT)
TOWN: Harpswell

COSPONSORED BY:

(Representative MONAGHAN)
TOWN: Cape Elizabeth

COSPONSORED BY:

(Representative MOONEN)
TOWN: Portland

COSPONSORED BY:

(Representative SHERMAN)
TOWN: Hodgdon

COSPONSORED BY:

(Representative WARREN)
TOWN: Hallowell
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GOVERNOR'S CHAPTER

VETO
OVERRIDDEN 497
APRIL 29, 2016 PUBLIC LAW
STATE OF MAINE
IN THE YEAR OF OUR LORD

TWO THOUSAND AND SIXTEEN

H.P. 1154 - L.D. 1689

An Act To Protect Children in the State from Possible Sexual, Physical and
Emotional Abuse by Persons Who Have Been Convicted of Crimes

Emergency preamble. Whereas, acts and resolves of the Legislature do not
become effective until 90 days after adjournment unless enacted as emergencies; and

Whereas, the safety of children cared for and supervised by child care providers in
this State is of the utmost importance; and

- Whereas, child care facilities and family child care providers, as well as the families
who rely on them, need to know that the providers of care and staff members do not have
disqualifying criminal records from other states; and

Whereas, the 2014 reauthorization of the Child Care and Development Fund
program through the federal Child Care and Development Block Grant Act of 2014 has
identified that best practices for background checks include fingerprint-based national
criminal background checks for all child care providers who supervise children and all

persons who have unsupervised access to children who are cared for or supervised by a
child care provider; and

Whereas, the transition to the criminal background check process required by
federal law raises significant questions, not the least of which are the employment needs
of child care providers while waiting for background check results and the costs involved

in the more rigorous criminal background checks than the checks currently required under
state law; and

Whereas, it is the intent of the Legislature to ensure that the additional criminal
background check process will be cost-effective and will not create an undue burden on
parents or child care providers; and

Whereas, the development of major substantive rules to comply with the federal

Child Care and Development Block Grant Act of 2014 by September 2017 should include
the participation of child care facilities and family child care providers; and
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Whereas, in the judgment of the Legislature, these facts create an emergency within
the meaning of the Constitution of Maine and require the following legislation as
immediately necessary for the preservation of the public peace, health and safety; now,
therefore,

Be it enacted by the People of the State of Maine as follows:

Sec. 1. 22 MRSA §7702-A, sub-§3, §C, as enacted by PL 1999, c. 363, §3, is
amended to read:

C. Section 8302-A, subsection 1, paragraphs B to ¥ J and subsection 2, paragraphs A
toFand HtoJ K.

Sec. 2. 22 MRSA §8302-A, sub-§1, as amended by PL 2005, c. 530, §8, is
further amended to read:

1. Rules for child care facilities. Rules for child care facilities must include, but are
not limited to, rules pertaining to the following:

A. Child to staff ratios;

B. The health and safety of the children and staff, including training on
communicable diseases;

C. Water for drinking and cooking;

D. Wastewater;

E. Rabies vaccinations for pets;

F. The quality of the program provided;

G. The age, criminal record and personal history of the provider of care for children
and staff members;

H. The administration of medication; and
1. Licensing procedures:; and

J. Requiring a criminal background check for:

(1) Each child care staff member whose activities involve the care or supervision
of children; and

(2) Each adult who has unsupervised access to children who are cared for or
supervised by a child care facility.

The criminal backeround check must meet the requirements of 42 United States
Code, Section 9858f(b).

Rules adopted pursuant to this subsection are routine technical rules pursuant to Title 5,
chapter 375, subchapter 2-A, except that rules adopted pursuant to paragraph J to comply
with 42 United States Code, Section 9858f(b) are major substantive rules pursuant to
Title 5. chapter 375. subchapter 2-A.
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Sec. 3. 22 MRSA §8302-A, sub-§2, as amended by PL 2005, c. 530, §8, is
further amended to read:

2. Rules for family child care providers. Rules for family child care providers
must include, and are limited to, rules pertaining to the following:

A. Cardiopulmonary resuscitation;
B. Water for drinking and cooking;
C. Wastewater;

D. Rabies vaccinations for pets;

E. Recording the times, reasons and numbers of children involved when more than
12 children are cared for;

F. Ongoing training for providers on health and safety issues, including training on
communicable diseases. This training must be offered at times that are convenient to
the providers;

G. Child to staff ratios;
H. Health and safety of the children and staff;

I. Procedures for waivers of rules and for suspension and revocation of certification;
and

J. The age, criminal record and personal history of the family child care provider,
staff and members of the household:; and

K. Requiring a criminal background check for:
(1) The family child care provider;

(2) Each child care staff member whose activities involve the care or supervision
of children: and

(3) Each adult who has unsupervised access to children who are cared for or
supervised by the family child care provider.

The criminal background check must meet the requirements of 42 United States
Code, Section 9858f(b).

Rules adopted pursuant to paragraphs A to F are routine technical rules pursuant to Title
5, chapter 375, subchapter 2-A and rules adopted pursuant to paragraphs G to ¥ K are
major substantive rules pursuant to Title 5, chapter 375, subchapter 2-A.

Sec. 4. Department of Health and Human Services; adoption of rules.
The Department of Health and Human Services shall adopt rules required by the Maine
Revised Statutes, Title 22, section 8302-A, subsections 1 and 2 to require criminal
background checks for all providers of care and staff members of child care facilities and
family child care providers, to be effective September 1, 2017. The rules must be
provisionally adopted and submitted to the Legislature for review by the joint standing
committee of the Legislature having jurisdiction over judiciary matters no later than
January 12, 2017. The department may submit to the committee recommendations for
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legislation to support the rules to implement changes in criminal background checks in a
manner that is effective for the department and child care facilities and family child care
providers.

Sec. 5. Implementing legislation. The joint standing committee of the
Legislature having jurisdiction over judiciary matters may submit a bill, including
recommendations provided by the department pursuant to section 4, to the First Regular
Session of the 128th Legislature to implement the criminal background checks required
by 42 United States Code, Section 9858f(b). In developing the bill, the committee shall
take into account the concerns of child care providers, including but not limited to
employment needs while waiting for background check results, and shall explore options,
including the application of federal grant funds, to defray all or some of the initial and
ongoing additional costs.

Emergency clause. In view of the emergency cited in the preamble, this
legislation takes effect when approved.
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SOURCE: REVISOR OF STATUTES 2015 STATUTE DATABASE
CURRENT THROUGH OCTOBER 15, 2015
STATE OF MAINE COPYRIGHT 2015

TITLE 22, CHAPTER 1691

MAINE BACKGROUND CHECK CENTER ACT
§9051. Short title

This chapter may be known and cited as "the Maine Background Check Center Act."
§9052. Background Check Center

In order to promote and protect the health and safety of children and adults in need of
support and care, the Background Check Center is established within the department to
operate an Internet-based system that employers use to access criminal records and other
background information to determine the eligibility of individuals to work in direct access
positions with vulnerable Maine citizens including children, elderly persons, dependent
adults and persons with disabilities. The online system is maintained by the Background
Check Center in coordination with the Department of Public Safety, State Bureau of
Identification and with other state and federal agencies.

§9053. Definitions

As used in this chapter, unless the context otherwise indicates, the following terms have
the following meanings.

1. Adult day care program. "Adult day care program" means an adult day care
program licensed pursuant to chapter 1663 or 1679.

2. Assisted housing program "Assisted housing program" means a program or facility
licensed pursuant to chapter 1663.

3. Background check. "Background check” means the collection of personally
identifiable information and data for comparison with criminal record repositories and
registry databases that are relevant to an individual's identity and background, including
monitoring for future offenses through a rap back monitoring program.

4. Background Check Center. "Background Check Center" means the entity
established under section 9052 to operate the Internet-based system maintained by the
department pursuant to section 9054 that is designed to integrate and analyze data streams

from various sources and is used by providers when conducting background checks on
potential or current direct access workers.

5. Background check report. "Background check report” means a comprehensive
report generated by the Background Check Center based on a search and analysis of data
stored in federal and state criminal record repositories, registry databases or agencies,
including, but not limited to, the Federal Bureau of Investigation; the Department of Public
Safety, State Bureau of Identification; abuse and neglect, sex offender and
employment-related registries; professional licensing authorities; and Medicare and Medicaid
exclusion databases. The background check report informs a provider when an offense
appears in an individual's record that may disqualify the individual from employment as a
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direct access worker.

6. Bureau. "Bureau" means the Department of Public Safety, State Bureau of
Identification.

7. Child care facility. "Child care facility" means a child care facility licensed pursuant
to chapters 1661 and 1673.

8. Child placing agency. "Child placing agency" means a child placing agency licensed
pursuant to chapter 1663.

9. Children's residential care facility. "Children's residential care facility” means a
children's home licensed pursuant to chapter 1663.

10. Contingent offer of employment. "Contingent offer of employment" means an
offer of employment as a direct access worker that is based upon receipt of a final
nondisqualifying background check report and that may be withdrawn if a disqualifying final
background check report is issued.

11. Criminal charge without disposition. "Criminal charge without disposition" means
a charge that appears on an individual's criminal history record that has not been finally
disposed at the time the criminal record is reviewed.

12. Direct access. "Direct access" means access to the property, personally identifiable
information, financial information and resources of an individual or physical access to an
individual who is a Medicare or Medicaid beneficiary or other protected individual served by
a provider subject to this chapter.

13. Direct access employment. "Direct access employment" or "employment" means
any activity involving direct access services including employment for wages, contracting for
temporary staff or use of unsupervised volunteers or students who perform functions similar
to those performed by direct access workers.

14. Direct access worker. "Direct access worker" means an individual who by virtue of
employment has direct access to a Medicare or Medicaid beneficiary or other protected
individual served by a provider subject to this chapter. "Direct access worker" does not
include an individual performing repairs, deliveries, installations or similar services who
does not have direct access without supervision. "Direct access worker" includes but is not
limited to the following individuals:

A. An individual seeking employment as a direct access worker;

B. An employee who is employed upon the effective date of this chapter and who is
required to have a background check in accordance with section 9058;

C. A former employee who consents, prior to leaving employment, to periodic review of
that employee's criminal background for a fixed time;

D. An independent contractor pursuant to Title 26, section 1043, subsection 11,
paragraph E or Title 39-A, section 102, subsection 13-A or a worker who is placed with a
provider by a temporary nurse agency or a personal care agency or a placement agency
registered pursuant to section 1717; and

E. A volunteer, student or other person with direct access who routinely performs
unsupervised functions similar to those performed by a direct access worker for a
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provider.

15. Disqualifying offense. "Disqualifying offense" means an event in a person's
background that has resulted in a database or registry notation or criminal record report that
is relevant to the health and safety of protected individuals and that is included on the list of

disqualifying offenses adopted in rules pursuant to this chapter that mandate a prohibition or
exclusion from direct access employment.

16. Drug treatment center. "Drug treatment center" means a facility licensed pursuant
to chapter 1663.

17. Employer. "Employer" means a person or other legal entity that employs or places a
direct access worker or otherwise provides direct access services. "Employer" includes a
provider, a temporary nurse agency, a personal care agency and a placement agency.

18. Family child care provider. "Family child care provider" means a child care
provider certified pursuant to chapter 1673.

19. Grandfathered employee. "Grandfathered employee" means an individual subject
to the requirements of this chapter who has been employed pnor to the effective date of this
chapter and is subject to section 9058.

20. Home health care provider. "Home health care provider" means an entity licensed
pursuant to chapter 419.

21. Hospice provider. "Hospice provider" means an entity licensed pursuant to chapter
1681.

22.  Intermediate care facility for individuals with intellectual disabilities.
"Intermediate care facility for individuals with intellectual disabilities" means a facility
licensed pursuant to chapter 405.

23. Medicare or Medicaid beneficiary. "Medicare or Medicaid beneficiary" means a
person enrolled in the Medicare or Medicaid program.

24. Mental health services facility or provider. "Mental health services facility or
provider" means a facility or agency licensed pursuant to Title 34-B, section 1203-A.

25. Nursery school. "Nursery school" means a nursery school licensed pursuant to
chapter 1675.

26. Nursing facility. "Nursing facility” means a facility licensed pursuant to chapter
405.

27. Personal care agency and placement agency. "Personal care agency" and
"placement agency" mean an entity registered pursuant to section 1717.

28. Personally identifiable information. "Personally identifiable information" means
information that permits the identity of an individual to whom the information applies to be
able to be reasonably inferred or known by either direct or indirect means.

29. Provider. "Provider" means a licensed, certified or registered entity that employs
direct care workers to provide long-term care, child care and in-home and community-based
services under this chapter.
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30. Protected individual. "Protected individual" means a person who is in need of
support, who is vulnerable to abuse, neglect and exploitation and who receives services
offered by providers subject to this chapter. A protected individual requires special
protective measures by criminal justice, social services and health care agencies; may be a
patient, consumer, beneficiary or resident; and is typically elderly, a child or an individual
with disabilities in need of assistance.

31. Rap back monitoring program. "Rap back monitoring program" means a
coordinated system used by federal and state agencies to monitor and generate reports for
new criminal record events appearing subsequent to an initial background check pursuant to

section 9056.

32. Residential care facility. "Residential care facility" means a residential care facility
licensed pursuant to chapter 1663. :

33. Supervision. "Supervision" means a supervisor is physically present and
immediately able to respond to the needs of protected individuals through an ongoing and
verifiable process for the duration of conditional employment.

34. Temporary nurse agency. "Temporary nurse agency" means an agency registered
pursuant to chapter 417 or an agency that places temporary health care professionals in direct
access positions in the State that is not otherwise required to register in the State.

35. Waiver. "Waiver" means an exemption granted by the department to a specific
individual who is banned from employment as a direct access worker for a disqualifying
offense.

§9054. Background Check Center; procedures

1. Bureau responsibilities. The bureau is responsible for working with the Background
Check Center and federal and state agencies to facilitate background checks.

2. Employer obligations. An employer subject to this chapter shall use the Background
Check Center to conduct a comprehensive background check that includes a criminal history
records check for all direct access workers. The employer shall comply with the
requirements of this chapter when making employment-related decisions for direct access
workers.

3. Direct access worker information. An employer seeking to hire, place or continue
to employ an individual as a direct access worker shall:

A. Obtain personally identifiable information for the individual that is sufficient to
secure the required components of the background check using the Background Check
Center;

B. Obtain the individual's executed consent to release information to all entities as
needed to conduct the background check investigation, analysis and monitoring process;
C. Secure a release executed by an individual seeking placement through a temporary
nurse agency, personal care agency, placement agency or other agency to obtain the
results of existing background checks conducted at the direction and expense of the
temporary nurse agency, personal care agency, placement agency or other agency; and
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D. Use and distribute department-approved forms as required for all pre-hire and post-
employment background checks.

4. Placed or temporary direct access workers. A temporary nurse agency, personal
care agency or placement agency engaged in the business of securing or attempting to secure
direct access employment for individuals or of securing or attempting to secure a direct
access worker for placement with another provider shall:

A. Conduct and pay for the background check process required by this chapter;

B. Upon request, provide the background check record to the provider seeking to fill a
position where the direct access employment will take place; and

C. Repeat the background check process for placed direct access workers after placement
as mandated by rules adopted pursuant to this chapter, until the employment status shifts
away from the placing entity to another entity, in which case the other entity then
acquires the burden of paying for and conducting periodic background checks for the
direct access workers who remain employed.

5. Subsequent background check; S years. An employer shall conduct a periodic
subsequent background check in accordance with rules adopted pursuant to this chapter.
Criminal history record checks for all direct access workers must be completed every 5 years
subsequent to the date of hire or the anniversary date of a previous background check
completed through use of the Background Check Center.

6. Notice. An employer shall provide a department-approved notice to each individual
who is required to participate in a background check.

7. Providers; mandatory use. Use of the Background Check Center is mandatory for
the following providers:

A. Child care facilities;
. Child placing agencies;
. Children's residential care facilities;
. Family child care providers;

B

C

D

E. Nursery schools;
F. Hospice providers;

G. Home health care providers;

H. Nursing facilities;

I. Personal care agencies and placement agencies;

J. Temporary nurse agencies;

K. Adult day care programs;

L. Assisted housing programs;

M. Residential care facilities;

N. Intermediate care facilities for individuals with intellectual disabilities;
O. Mental health services facilities or providers; and

P. Drug treatment centers.
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8. Background Check Center responsibilities. The Background Check Center's
responsibilities include, but are not limited to, the following:

A. Operating an online portal used by employers to secure background checks for
individuals employed as direct access workers;

B. Coordinating with the bureau and other federal or state agencies as applicable to
obtain data regarding criminal record information and notations that represent
disqualifying offenses on relevant databases and registries;

C. Generating background check reports for employers regarding the presence of
disqualifying offenses, including criminal charges without disposition, in a direct access
worker's background;

D. Monitoring and enforcing compliance with the requirements of this chapter;

E. Providing for a process by which an individual subject to actions taken by the
Background Check Center may challenge the accuracy of information in a background
check report and correct the information in accordance with rules adopted pursuant to this
chapter;

F. Specifying offenses, including offenses that may appear in publicly available criminal
record information, that disqualify an individual from employment as a direct access
worker, including, but not limited to, convictions and other events or notations;

G. Coordinating with federal and state criminal justice agencies as required to facilitate a
criminal record rap back monitoring program; and

H. Providing for an independent process for a waiver based on a criminal conviction that
gives an individual with a disqualifying offense who has been banned from employment
pursuant to this chapter the opportunity to demonstrate that the ban should be waived
because the individual does not pose a risk to patients, facilities, property or others.

9. Background check reports. A background check report under this chapter is
considered preliminary until the individual subject to the background check has had the
opportunity to challenge or decline to challenge the accuracy of the records obtained, after
which the report is considered final.

10. Background check report content. The background check report must inform
employers whether the individual submitted for a background check has offenses that
disqualify the individual for employment as a direct access worker. The background check
report must include information specific to the individual along with information about the
source and type of offense sufficient to allow the individual named in the report to challenge
the information. The content of the background check report must include, but is not limited
to, notice that the individual submitted for a background check has:

A. No disqualifying offenses;
B. A disqualifying offense; or

. C. A criminal charge without disposition that upon final disposition may result in a
disqualifying offense.

11. List of disqualifying offenses. The department shall adopt rules under section 9065
in accordance with the requirements of this chapter and other federal and state laws to create
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and maintain a list of disqualifying offenses that adversely affect an individual's eligibility

for employment as a direct access worker. Disqualifying offenses that prohibit employment
as a direct access worker include, but are not limited to:

A. Convictions or notations involving crimes or abuse related to a federally funded
health care program or a state-funded health care program that mandate a disqualification
from participation or employment with the program;

B. Substantiated findings that the individual has committed an act of patient or resident
abuse or neglect, exploitation or a misappropriation of patient or resident property or

other types of acts that the department may specify for purposes of protecting vulnerable
individuals receiving care or services;

C. Convictions under federal or state law of a criminal offense relating to neglect or
abuse of patients in connection with the delivery of a health care item or service;

D. Convictions under federal or state law of a criminal offense relating to the health and
safety of vulnerable individuals receiving care or services;

E. Convictions relating to health care fraud in connection with the delivery of a health
care item or service or with respect to any act or omission in a health care program
operated by or financed in whole or in part by any federal, state or local government
agency or convictions of a criminal offense consisting of a felony relating to fraud, theft,
embezzlement, breach of fiduciary responsibility or other financial misconduct;

F. Convictions for a Class A, B or C crime in this State or similar crime in another
jurisdiction for an offense relating to the unlawful manufacture, distribution, prescription
or dispensing of a controlled substance; and

G. Convictions relating to other federal or state laws, provisions of this chapter or rules
adopted under this chapter that otherwise mandate an employment prohibition.

12. Appeal by individual. The department shall establish procedures in accordance
with the provisions of the Maine Administrative Procedure Act to ensure that each individual
submitted for a background check in compliance with this chapter has the opportunity to

challenge and correct errors in records created and generated by the Background Check
Center.

13. Waiver; disqualifying offense. In the event that no other federal or state Jaw
mandates an employment prohibition by an employer subject to this chapter, an individual
who is banned from employment because of a disqualifying offense may initiate a request for
a waiver under subsection 8, paragraph H in accordance with a process established by rules
adopted pursuant to this chapter under the following circumstances:

A. The individual is seeking to be employed or is currenﬂy employed by an employer
subject to the requirements of this chapter;

B. The employer has chosen to sponsor the individual's request for the removal of the
ban in order to create or maintain an employment relationship; and

C. The employer must attest to the department that the decision to sponsor the waiver
request occurred after the employer considered the objectively reasonable factors under
subsection 15 and the following factors:

(1) The nature and gravity of the disqualifying offense or offenses;
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(2) The time that has passed since the disqualifying offense or offenses;
(3) The nature of the employment held or sought;
(4) Whether the criminal conduct was employment-related; and

(5) A reasonable conclusion that the individual does not pose a threat of harm to a
protected individual or others in the care and support of the individual.

The waiver must be sought with respect to the prospective or continued employment by a
specific employer that is willing to sponsor the individual's request. An employee seeking a
waiver may be conditionally employed in accordance with section 9057, subsection 4 and
section 9058, subsection 3 until the waiver is denied.

14. Approval of waiver. The department shall specify in rule the criteria for issuing a
waiver for a disqualifying offense. The waiver determination is based on a consideration of
the facts and circumstances of the specific individual's conviction that include the passage of
time, extenuating circumstances, a demonstration of rehabilitation and the relevancy of the
particular disqualifying offense with respect to the current or prospective employment with a
sponsoring employer. All waivers are contingent on a final determination by the department
that the employer has reasonably determined that the health and safety of a protected
individual is not in jeopardy and a denial of a waiver request is not otherwise warranted in
accordance with federal or state law.

15. Waivers; factors. The department shall specify in rule the minimum factors that an
employer must consider when sponsoring a waiver under subsection 13. Any factors that an
employer chooses to consider must be objectively reasonable in supporting the attestation
that the individual to whom the waiver would apply is unlikely to cause harm to a protected
individual or others in the employer's care. Objectively reasonable factors include:

A. The age of the individual applying for a waiver at the time of the disqualifying
offense;
B. The amount of time that has passed since the disqualifying offense occurred,;

C. The total number and type of disqualifying offenses;

D. Any proven mitigating circumstances surrounding the disqualifying offense;

E. Objective evidence that the individual has successfully completed a criminal
rehabilitation program,;

F. The relevance of the circumstances pertaining to the disqualifying offense with
respect to the nature of the proposed employment,

G. The length and consistency of similar employment post-conviction if applicable;

H. Whether the individual is bonded under federal or state law; and

I. Personal references or recommendations from employers on behalf of the individual.

16. Denial or revocation of waiver. The department shall establish by rule informal
and formal review procedures for denial or revocation of a waiver. Denial or revocation of
waiver procedures must comply with the Maine Administrative Procedures Act and final
determinations may be appealed pursuant to the Maine Administrative Procedures Act in
Title 5, Part 18, Chapter 375, subchapter 4. Rules concerning the denial or revocation of
waiver procedures include, but are not limited to, the following:
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The process of filing a waiver request;
The time frame for filing a waiver request;
The time frame for issuing a waiver request decision;

The rules for employment during the waiver request process; and

cHReN-

. A written determination stating the objectively reasonable factors under subsection 15
explalmng the department's determination to grant, deny or revoke a waiver.

Rules adopted pursuant to this subsection are routine technical rules as defined in Title 5,
chapter 375, subchapter 2-A.

17. Immunity. A provider that denies employment for an individual selected for hire or
continued employment as a direct access worker, including during any period of conditional
employment, and that reasonably relies upon information obtained through a final
background check report regarding the individual is not liable in an action brought by the
individual based on an employment determination resulting from the information.

18. Presumption of good faith. In a proceeding regarding immunity from liability,
there is a rebuttable presumption of good faith.

§9055. Background Check Center funding and fees

After the initial construction and operational phase, the Background Check Center is
funded through user fees as provided in this section.

1. User fee. The department shall adopt rules to establish Background Check Center
user fees. The user fee must reasonably reflect the necessary costs to maintain, operate and
develop the Background Check Center. The user fee must be no less than $25 and no more

than $150. Rules adopted pursuant to this subsection are routine technical rules as defined in
Title 5, chapter 375, subchapter 2-A.

2. Special revenue account. Revenue generated pursuant to this section must be
deposited in a special revenue account in the Division of Licensing and Regulatory Services
and dedicated for Background Check Center operations.

§9056. New event monitoring; rap back monitoring program

1. New disqualifying offenses. A direct access worker's data must be searched and

monitored for new events that may disqualify the individual from employment as a direct
access worker.

A. The department shall establish procedures regarding the exchange of data among
federal or state criminal justice agencies and the Background Check Center, including
criminal offenses not reported in earlier background check reports that upon final
disposition disqualify the individual from employment as a direct access worker.

B. The department shall establish procedures to search and monitor applicable registries
and databases for notations or new information not reported in earlier background check
reports that prohibit or disqualify employment as a direct access worker.

2. Rap back monitoring program. The bureau is authorized to initiate and provide
services pursuant to federal or state rap back monitoring to report new criminal record events
to the Background Check Center for noncriminal justice purposes.
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3. Collection of identifier data. The bureau shall coordinate with the Background
Check Center to collect the personally identifiable information and relevant data of
individuals as needed to meet the requirements of the rap back monitoring program or as
otherwise required by this chapter and other laws.

4. Dissemination and storage of data. The Background Check Center and the bureau
shall follow protocols established by federal or state law for the use and exchange of
information with the rap back monitoring program, the Background Check Center and
criminal justice agencies as applicable. The bureau shall:

A. Maintain the personally identifiable information in the criminal history records
repository; '

B. Compare the personally identifiable data or other data or both to criminal records to
conduct a criminal record check and disseminate the results of this record check to
authorized entities;

C. Exchange data through the rap back monitoring program with the Background Check
Center for noncriminal justice purposes;

D. Disseminate criminal record event information, including notifications from the rap
back monitoring program, to an authorized entity or in a manner consistent with the
requirements of this chapter and federal and state laws; and

E. Secure and coordinate services as needed to effect the provisions and purposes of this
chapter.

§9057. Employment

1. Contingent offer of employment. An employer that has made a contingent offer of
employment to a direct access worker shall secure a background check and receive a final
background check report prior to allowing the individual to commence employment as a
direct access worker, except where the individual is conditionally employed as described in

this chapter.

2. Opportunity te challenge inaccurate records. An employer that has made a
contingent offer of employment under subsection 1 shall provide the individual subject to a
background check a copy of the background check report and afford the individual a
reasonable amount of time up to the 60th calendar day of conditional employment as
described in subsection 4 to allow that individual an opportunity to challenge inaccurate

information in the background check report.

3. Employment determination. An employer that has made a contingent offer of
employment under subsection 1 shall obtain a final nondisqualifying background check
report after an individual has been allowed an opportunity to correct or update that
individual's record prior to making an employment determination.

4. Conditional employment. In accordance with subsection 2, an employer may
employ an individual as a direct access worker on a conditional basis for up to 60 calendar
days before the employer receives a final background check report or from the date the
employer receives a disqualifying background report on the following conditions:
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A. The employer initiates the background check by entering the individual into the
Background Check Center database as a conditionally employed worker;

B. The individual is not identified in the Background Check Center database as a
disqualified person based on an earlier background check;

C. The individual has agreed to submit to the steps necessary to comply with this
chapter, including taking substantial steps toward correcting inaccurate data in the
disqualifying background check report if applicable;

D. The individual signs a statement declaring that a background check will not reveal a
disqualifying offense or that an offense that appears is inaccurate;

E. The employer verifies and documents that the individual has submitted the mandatory

identity verification and employment eligibility documents required by rules adopted in
accordance with this chapter; and

F. The individual is subject to direct personal supervision during the course of the
conditional employment as described in rules adopted pursuant to this chapter.

§9058. Grandfathered employees

1. Background check. An employer employing direct access workers on the effective
date of this chapter shall use the Background Check Center to secure a background check and

a background check report for each direct access worker within 365 calendar days after the
Background Check Center becomes operational.

2. Gradual implementation of grandfathered employee background checks. The
department shall adopt rules under section 9065 describing a staged and orderly process
based on the type of provider and the number of direct access workers employed that
employers must follow to implement the background checks for grandfathered employees
consistent with this chapter. The department may grant an employer a deadline extension for
good cause shown, which may not be unreasonably withheld.

3. Initial background check deadline. A grandfathered employee may continue to
work in direct access employment for up to 60 calendar days from the date the grandfathered
employee's first background check is initiated in accordance with subsection 2 and if:

A. The grandfathered employee signs a consent to release information and agrees in
writing to submit to the background check process;

B. The grandfathered employee signs a statement declaring that a background check will
not reveal any disqualifying offenses or that an offense that appears is inaccurate;

C. The employer verifies and documents that the grandfathered employee has submitted
the mandatory identity verification and employment eligibility documents required by
rules adopted 1n accordance with section 9065;

D. The employer initiates the background check by entering the individual into the
Background Check Center database as a grandfathered employee; and

E. The grandfathered employee is not identified in the Background Check Center
database as a disqualified person.

4. Disqualified grandfathered employees. A grandfathered employee who receives a
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disqualifying background check report is subject to the provisions of subsection 3 and must
be able to correct disqualifying offense information that appears in the background check
report through the inaccurate records corrections process within 60 calendar days after the
disqualifying report is issued. The grandfathered employee is subject to direct personal
supervision during the conditional employment period as described in rules adopted pursuant
to this chapter until a final background check report indicates that no disqualifying offenses
appear in the updated records.

5. Termination; disqualified grandfathered employees. An employer shall terminate
or remove from direct access employment any grandfathered employee who has not
submitted the documents required in subsection 3 or who fails to receive a final
nondisqualifying background check report in accordance with subsection 4.

§9059. Prohibitions

1. Prohibited employment. An employer is subject to the penalties imposed by this
chapter for hiring, placing or continuing to employ, other than conditionally as described in
this chapter or by rule, an unsupervised direct access worker who has a known disqualifying
offense or who has not been subject to a background check and issued a nondisqualifying
report from the Background Check Center or who has not been granted a waiver as described
in this chapter.

2. Refusal to participate; employer. The Background Check Center shall issue a
disqualifying background check report for individuals who refuse to participate in the
background check reporting process as described in this chapter, and the employer is subject
to the penalties imposed by this chapter for allowing the individual to commence or continue
direct access employment.

3. Good cause termination. A disqualifying offense that appears in the record of an
individual submitted for a background check or a disqualifying offense that was not reported
in an earlier background check report or an offense that an individual concealed from the
employer or a failure to obtain or maintain a waiver constitutes good cause for termination of
the individual's direct access employment.

4. Refusal to participate; employee. An employee's refusal to participate in the
background check reporting process under this chapter constitutes good cause for termination
of direct access employment.

§9060. Documentation

1. Employer documentation. An employer subject to this chapter shall conduct and
document the background check process in accordance with the requirements of this chapter
and rules adopted pursuant to this chapter.

2. Data storage. An employer shall manage and store, electronically or on paper, the
data provided by the Background Check Center in a manner that allows for verification that
the employer conducted the background check in compliance with this chapter and other
relevant state and federal laws. Employer documentation must be made available to the
department upon request.

§9061. Confidentiality
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A criminal background check record and other personally identifiable information
provided to an employer in compliance with this chapter are confidential. An employer may
use this information only to determine the eligibility of an individual for new or continued
employment, and the personally identifiable information or background check record may

not be disseminated in any way that does not comply with this chapter or other applicable
laws.

§9062. Penalties

1. Conduct subject to penalties. An employer may be subject to the penalties under
this chapter for any of the following:

A. Failure to conduct a mandatory background check;

B. Failure or refusal to terminate or remove from direct access employment an employee
who is disqualified for employment based on the requirements of this chapter; and

C. Substantial noncompliance with the procedures established by this chapter.

2. Fines. Anemployer who fails to comply with the provisions of this chapter is subject
to the penalties set out under this subsection.

A. An employer who fails to secure a background check in accordance with this chapter
or knowingly employs a disqualified individual for direct access employment commits a
civil violation for which a fine of not less than $500 but not more than $10,000 per day
may be adjudged, beginning on the first day the violation occurs and for each day of
continued violation. Each day constitutes a separate offense.

B. An employer is subject to the penalties under paragraph A if that employer
conditionally employs an individual before receiving verification that the individual has
met the requirements of conditional employment described in this chapter.

C. An employer who fails to comply with the confidentiality requirements and
conditional employment requirements of this chapter commits a civil violation for which
a fine of not less than $500 but not more than $5,000 may be adjudged for each violation.

§9063. Administrative penalties

1. Licensing actions. The penalties and fines described in this chapter do not limit the
State's licensing authority to pursue an adverse action against an employer who fails to
comply with or who commits a civil violation described in this chapter.

2. Licensing penalties. An employer's failure to comply with the requirements of this
chapter may be subject to the following administrative penalties in addition to any other
remedies authorized by law:

A. Denial of a license or certification or registration needed to provide services to
protected individuals;

B. Termination or revocation of the license or certification or registration relied upon to
° - . . - - p
provide services to protected individuals; and

C. Revocation of rate agreements or service contracts with the State relevant to services
authorized by the license or certification.
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§9064. Appeal by employer
The imposition of sanctions, other than licensing sanctions, pursuant to this chapter may
be appealed by an employer pursuant to Title 5, chapter 375.

§9065. Rules; contracts

1. Rules. The Department of Public Safety and the Department of Health and Human
Services shall each adopt rules necessary to achieve the purposes of this chapter. As
appropriate, each department shall keep the other department informed regarding
rule-making activity. Rules adopted pursuant to this subsection are routine technical rules as
defined in Title 5, chapter 375, subchapter 2-A.

2. Contract for services. In accordance with state laws and rules governing contracting
for services, the Department of Public Safety and the Department of Health and Human
Services may contract with federal and state agencies and nongovernmental entities as
necessary to carry out the purposes of this chapter.
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[United States Code Annotated
[Title 42. The Public Health and Welfare
| Chapter 105. Community Services Programs
Subchapter I1-B. Child Care and Development Block Grant (Refs & Annos)

42 U.S.C.A. §0858f
§ 9858f. Criminal background checks

Effective: November 19, 2014

(a) In general
A State that receives funds to carry out this subchapter shall have in effect--

(1) requirements, policies, and procedures to require and conduct criminal background checks for child care staff members
(including prospective child care staff members) of child care providers described in subsection (c)(1); and

(2) licensing, regulation, and registration réquirements, as applicable, that prohibit the employment of child care staff
members as described in subsection (c).
(b) Requirements

A criminal background check for a child care staff member under subsection (a) shall include--

(1) a search of the State criminal and sex offender registry or repository in the State where the child care staff member
resides, and each State where such staff member resided during the preceding S years;

(2) a search of State-based child abuse and neglect registries and databases in the State where the child care staff member
resides, and each State where such staff member resided during the preceding 5 years;

(3) a search of the National Crime Information Center;

(4) a Federal Bureau of Investigation fingerprint check using the Integrated Automated Fingerprint Identification System;
and

(5) a search of the National Sex Offender Registry established under the Adam Walsh Child Protection and Safety Act of
2006 (42 U.S.C. 16901 et seq.).

(¢) Prohibitions

(1) Child care staff members
A child care staff member shall be ineligible for employment by a child care provider that is receiving assistance under this
subchapter if such individual--

(A) refuses to consent to the criminal background check described in subsection (b);

(B) knowingly makes a materially false statement in connection with such criminal background check;

(C) is registered, or is required to be registered, on a State sex offender registry or repository or the National Sex
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Offender Registry established under the Adam Walsh Child Protection and Safety Act of 2006 (42 U.5.C. 16901 et
seq.); or

(D) has been convicted of a felony consisting of--
(i) murder, as described in section 1111 of Title 18;
(ii) child abuse or neglect;
(iii) a crime against children, including child pornography;
(iv) spousal abuse;
(v) a crime involving rape or sexual assault;
(vi) kidnapping;
(vii) arson;
(viii) physical assault or battery; or
(ix) subject to subsection (e)(4), a drug-related offense committed during the preceding 5 years; or

(E) has been convicted of a violent misdemeanor committed as an adult against a child, including the following crimes:
child abuse, child endangerment, sexual assault, or of a misdemeanor involving child pornography.

(2) Child care providers
A child care provider described in subsection (i)(1) shall be ineligible for assistance provided in accordance with this
subchapter if the provider employs a staff member who is ineligible for employment under paragraph (1).

(d) Submission of requests for background checks

(1) In general

A child care provider covered by subsection (c) shall submit a request, to the appropriate State agency designated by a
State, for a criminal background check described in subsection (b), for each child care staff member (including prospective
child care staff members) of the provider.

(2) Staff members
Subject to paragraph (4), in the case of an individual who became a child care staff member before November 19, 2014,
the provider shall submit such a request--

(A) prior to the last day described in subsection (j)(1); and

(B) not less often than once during each 5-year period following the first submission date under this paragraph for that
staff member.

(3) Prospective staff members
Subject to paragraph (4), in the case of an individual who is a prospective child care staff member on or after November
19, 2014, the provider shall submit such a request--

(A) prior to the date the individual becomes a child care staff member of the provider; and

(B) not less than once during each 5-year period following the first submission date under this paragraph for that staff
member.
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(4) Background check for another child care provider
A child care provider shall not be required to submit a request under paragraph (2) or (3) for a child care staff member if--

(A) the staff member received a background check described in subsection (b)--
(i) within 5 years before the latest date on which such a submission may be made; and
(ii) while employed by or seeking employment by another child care provider within the State;

(B) the State provided to the first provider a qualifying background check result, consistent with this subchapter, for the
staff member; and

(C) the staff member is employed by a child care provider within the State, or has been separated from employment
from a child care provider within the State for a period of not more than 180 consecutive days.

(e) Background check results and appeals

(1) Background check results

The State shall carry out the request of a child care provider for a criminal background check as expeditiously as possible,
but not to exceed 45 days after the date on which such request was submitted, and shall provide the results of the criminal
background check to such provider and to the current or prospective staff member.

(2) Privacy

(A) In general

The State shall provide the results of the criminal background check to the provider in a statement that indicates whether
a child care staff member (including a prospective child care staff member) is eligible or ineligible for employment
described in subsection (c), without revealing any disqualifying crime or other related information regarding the
individual.

(B) Ineligible staff member

If the child care staff member is ineligible for such employment due to the background check, the State will, when
providing the results of the background check, include information related to each disqualifying crime, in a report to the
staff member or prospective staff member.

(C) Public release of results

No State shall publicly release or share the results of individual background checks, except States may release
aggregated data by crime as listed under subsection (¢)(1)(D) from background check results, as long as such data is not
personally identifiable information.

(3) Appeals

(A) In general

The State shall provide for a process by which a child care staff member (including a prospective child care staff
member) may appeal the results of a criminal background check conducted under this section to challenge the accuracy
or completeness of the information contained in such member’s criminal background report.

(B) Appeals process
The State shall ensure that--

(i) each child care staff member shall be given notice of the opportunity to appeal;
(if) a child care staff member will receive instructions about how to complete the appeals process if the child care staff
member wishes to challenge the accuracy or completeness of the information contained in such member’s criminal

background report; and

(iif) the appeals process is completed in a timely manner for each child care staff member.
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(4) Review

The State may allow for a review process through which the State may determine that a child care staff member (including
a prospective child care staff member) disqualified for a crime specified in subsection (c)(1)(D)(ix) is eligible for
employment described in subsection (c)(1), notwithstanding subsection (c). The review process shall be consistent with
title VII of the Civil Rights Act of 1964 (42 U.S.C. 2000e et seq.).

(5) No private right of action
Nothing in this section shall be construed to create a private right of action if a provider has acted in accordance with this

section.

(D) Fees for background checks
Fees that a State may charge for the costs of processing applications and administering a criminal background check as
required by this section shall not exceed the actual costs to the State for the processing and administration.

(g) Transparency
The State must ensure that the policies and procedures under this section are published on the Web site (or otherwise publicly
available venue in the absence of a Web site) of the State and the Web sites of local lead agencies.

(h) Construction

(1) Disqualification for other crimes

Nothing in this section shall be construed to prevent a State from disqualifying individuals as child care staff members
based on their conviction for crimes not specifically listed in this section that bear upon the fitness of an individual to
provide care for and have responsibility for the safety and well-being of children.

(2) Rights and remedies

Nothing in this section shall be construed to alter or otherwise affect the rights and remedies provided for child care staff
members residing in a State that disqualifies individuals as child care staff members for crimes not specifically provided
for under this section.

(i) Definitions
In this section--

(1) the term “child care provider” means a center-based child care provider, a family child care provider, or another
provider of child care services for compensation and on a regular basis that--

(A) is not an individual who is related to all children for whom child care services are provided; and
(B) is licensed, regulated, or registered under State law or receives assistance provided under this subchapter; and

(2) the term “child care staff member” means an individual (other than an individual who is related to all children for
whom child care services are provided)--

(A) who is employed by a child care provider for compensation; or

(B) whose activities involve the care or supervision of children for a child care provider or unsupervised access to
children who are cared for or supervised by a child care provider.

(j) Effective date

(1) In general

A State that receives funds under this subchapter shall meet the requirements of this section for the provision of criminal
background checks for child care staff members described in subsection (d)(1) not later than the last day of the second full
fiscal year after November 19, 2014.
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(2) Extension
The Secretary may grant a State an extension of time, of not more than 1 fiscal year, to meet the requirements of this
section if the State demonstrates a good faith effort to comply with the requirements of this section.

(3) Penalty for noncompliance
Except as provided in paragraphs (1) and (2), for any fiscal year that a State fails to comply substantially with the

requirements of this section, the Secretary shall withhold 5 percent of the funds that would otherwise be allocated to that
State in accordance with this subchapter for the following fiscal year.

CREDIT(S)

(Pub.L. 97-35, Title V1, § 638H, as added Pub.L. 113-186, § 7, Nov. 19, 2014, 128 Stat. 1990.)

42 U.S.C.A. § 98581, 42 USCA § 9858f
Current through P.L. 114-165.
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DEPARTMENT OF HEALTH AND
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{Docket Number ACF-2015-0011]
RIN 0970-AC67

Child Care and Development Fund
{CCDF) Program

AGENCY: Office of Child Care (OCQ),
Administration for Children and
Families (ACK), Department of Health
and Human Services (HHS).

ACTION: Notice of proposed rulemakin;
(NPRM). . :
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""SUNMMARY: The Department of Health and

Human Services, Administration for
Children and Families, proposes to
amend the Child Care and Development
Fund (CCDF) regulations. This proposed
rule makes changes to CCDF regulations
to detail provisions of the Child Care
and Development Block Grant Act of
2014 in order to protect the health and
safety of children in child care; help
parents make informed consumer
choices and access information to
support child development; provide
equal access to stable, high quality child
care for Jow-income children; and
enhance the overall quality of child care
and the early childhood workforce.

DATES: In order to be considered,
written. comments on this proposed rule
must be received on or before February
22, 2016.

ADDRESSES: You may submit comments,
identified by docket number ACF—
2015—-0011and/or RIN number 0970~
AC87, by either of the following
methods:

o Federal eRulemaking Portal: http://
www.regulations.gov. Follow the »
instructions for submitting cominents.

e Mail: Submit comments to the
Office of Child Care, Administration for
Children and Families, 330 C Street
SW., Washington, DC 20201, Attention:
Office of Child Care Policy Division,

Instructions: All submissions received
must include the agency name and
docket number or RIN number for this
rulemaking. To ensure we can
effectively respond to your comment(s),
clearly identify the issue(s) on which
you are commenting. Provide the page
number, identify the column, and cite
the relevant paragraph/section from the
Federal Register document, (e.g., On
page 10999, second column,
§98.20(a)(1)(1).). All comments received
are a part of the public record and will
be posted for public viewing on
www.regulations.gov, without change.
That means all personal identifying
information {such as name or address)

will be publicly accessible. Please do
not submit confidential information, or
otherwise sensitive or protected
information. We accept anonymous
comments. If you wish to remain
anonymous, enter “N/A” in the required
fields.

FOR FURTHER INFORMATION CONTACT:
Andrew Williams, Office of Child Care,
202-205-0750 {not a toll-free call). Deaf
and hearing impaired individuals may
call the Federal Dual Party Relay
Service at 1-800~877—8339 between 8
am. and 7 p.m. Eastern Time.
SUPPLEMENTARY INFORMATION:

Contents

L. Executive Summary
1. Background
A. Child Care and Development Fund
(CCDF)
B. Discussion of Changes Made in This
Proposed Rule
C. Effective Date
III. Statutory Authority
IV. Provisions of Proposed Rule
Subpart A—Goals, Purposes an
Definitions :
Subpart B—General Application
Procedures
- Subpart C—Eligibility for Services
Subpart D—Program Operations {Child
Care Services) Parental Rights and
Responsibilities
Subpart E—Program Operations (Child
Care Services) Lead Agency and Provider
Requirements
Subpart F—Use of Child Care and
Development Funds
Subpart G—Financial Management
Subpart H—Program Reporting
Requirements
Subpart I—Indian Tribes
Subpart J-Monitoring, Non-Compliance,
and Complaints
Subpart K—Error Rate Reporting
V. Paperwork Reduction Act
VI. Regulatory Flexibility Act
VII Executive Orders 12866 and 13563
VIIL Regulatory Impact Analysis i
IX. Unfunded Mandates Reform Act of 1995
X. Executive Order 13045 on Protection of
Children
XI. Congressional Review
XJI. Executive Order 13132
XL Treasury and General Government
Appropriations Act of 1999
XIV. Executive Order 13175 on Consultation
With Indian Tribes

1. Executive Summary

Overview. On November 19, 2014,
President Barack Obama signed the
Child Care and Development Block
Grant {CCDBG) Act of 2014 (Pub. L.
113-186) into law following its passage
in the 113th Congress. The CCDBG Act
(to be codified, as amended, at 42 U.S.C,
9858 et seq., and hereinafter referred to
as the “Act”) (along with Section 418 of
the Social Security Act {42 U.S.C. 618))
authorizes the Child Care and
Development Fund (CCDF), which is the

primary Federal funding source devoted
to providing low-income families who
are working or participating in
education or training activities with
help paying for child care and
improving the quality of child care for
all children.

The bipartisan CCDBG Act of 2014
made sweeping statutory changes that
will require significant reforms to State
and Territory CCDF programs to raise
the health, safety, and quality of child
care and provide more stable child care
assistance to families, It expanded the
purposes of the CCDF for the first time
since 1996, ushering in a new era for
child care in this country. Since 1998,

a significant body of research has
demonstrated the importance of early
childhood development and how stable,
high quality early experiences can
positively influence that development
and contribute to children’s futures, In
particular, low-income children stand to
benefit the most from a high quality
early childhood experience. Research
has also shown the important role of
child care financial assistance in
helping parents afford reliable child
care in order to get and keep stable
employment or pursue education. The
reauthorized law recognizes CCDF as an
integral program to promote both the
healthy development of children and
parents’ pathways to economic stability.

In Fiscal Year 2014, CCDF provided
child care assistance to 1.4 million
children from nearly 1 million low-
income working families in an average
month. The Congressional
reauthorization of CCDBG made clear
that the prior law was inadequate to
protect the health and safety of children
In care and that more needs to be done
to increase the quality of CCDF-funded

- child care. It also recognized the central

importance of access to subsidy
continuity in supporting parents’ ability
to achieve financial stability and
children’s ability to develop nurturing
relationships with their caregivers,
which creates the foundation for a high
quality early learning experience,
Purpose of this Regulatory Action,
The majority of current CCDF
regulations at 45 CFR parts 98 and 99
were last revised in 1998 (with the
exception of some more recent updates
related to State match and error
reporting). This proposed regulatory
action is needed to update the
regulations to accord with the
reauthorized law and to update CCDF
regulations to reflect what has been
learned since 1998 about child care
quality and child dévelopment, and
changes in the law. The purposes of the
law, as revised by Congress, have
guided regulation development.
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Monitoring in-horne care, At
§98.42(b)(2){iv) we propose that Lead
Agencies have the option to “‘develop
alternate monitoring requirements for
care provided in the child’s home that
are appropriate to the setting.” A child’s
home may not meet the same standards
as other child care facilities and this
provision gives Lead Agencies
flexibility in conducting a more
streamlined and targeted inspection.
This flexibility cannot be used to bypass
the monitoring requirement altogether.
We are actively soliciting comments on
this proposal.

Licensing inspector qualifications.
Section 658E(c){(2)(K)(i}{I) of the Act
requires Lead Agencies to “ensure that
individuals who are hired as licensing
inspectors in the State are qualified to
inspect those child care providers and
facilities and have received training in
related health and safety requirements,
and are trained in all aspects of the
State’s licensure requirements.” We
propose restating this statutory
requirement at § 98.42(b}(1) and clarify
that such training should include, at a
minimum, the areas listed in §98.41 as
well as all aspects of State, Territory, or
Tribal licensure requirements. As
inspectors must monitor the health and
safety requirements in § 98.41, it follows
that the training of inspectors should
include these standards.

We also propose to clarify that
inspectors be trained in health and
safety requirements “appropriate to
provider setting and age of children
served.” Inspecting care for children of
different ages, and in different settings,
may require specialized training in
order to understand differences in care,
We also encourage Lead Agencies to
consider the cultural and linguistic
diversity of caregivers when addressing
inspector competencies and training.

- Caring for Our Children: National
Health and Safety Performance
Standards recormmends that licensing
inspectors have “‘pre-qualified”
‘education and experience about the
types of child care they will be assigned
to inspect and in the concepts and -
principles of licensing and inspections.
When hired, the standards recomnzend
at least 50 clock hours of competency-
based orientation training and 24 annual
clock hours of competency-based
" continuing education.-

Licensing Inspector- Provzder Ratios.
Section 658E(c)(2)(K)(H){IID) of the Act
requires Lead Agencies to have policies
in place to ensure the ratio of inspectors
to providers is sufficient to ensure visits
ocour in accordance with Federal, State,
and local law. We expand on this
requirement at § 98.42(b}(3) to ensure
applicability with Federal, State,

Territory, Tribal, and local law. Large
caseloads make it difficult for inspectors
to conduct valid and reliable
inspections. While the Act does not
require a specific ratio, Lead Agencies

‘can refer to the National Association of

Regulatory Agencies recommendation of
a maximum workload for inspectors of
50-60 facilities. (NARA and Amie Lapp-
Payne. (May 2011). Strong Licensing:
The Foundation for a Quality Early Care
and Education System: Preliminary
Principles and Suggestions to
Strengthen Requirements and
Enforcement for Licensed Child Care.)

Reporting of serious Injuries and
deaths. At § 98.42(b){4), we propose
requiring Lead Agenmes to require child”™
care providers to “‘report to a designate
State, Territorial, or Tribal entity any
serious injuries or deaths of children
occurring in child care.” This
complements § 98.53(f){4)}, which
requires States and Territories to submit
areport describing any changes to
regulations, enforcermnent mechanisms,
or other policies addressing health and
safety based on an annual review and
assessment of serious child injuries and
any deaths occurring in child care
programs serving CCDF children and, to
the extent possible, other regulated and
unregulated child care settings. States,
Territories, and Tribes would be
required to apply this reporting
requirement to all child care providers,
regardless of subsidy receipt, to report
incidents of serious child injuries or
death to a designated agency. This is
also consistent with the statutory
requirement at Section 658E{c)(2)(D),
which requires Lead Agencies to collect
and disseminate aggregate number of
deaths, serious injuries, and instances of
substantiated child abuse that occurred
in child care settings each year, for
eligible providers.

The Lead Agency may, at their optien,
have providers report to a “designated
entity” as proposed at § 98.16(ff), which
offers some flexibility on the
implementation of the requirement. If
there are existing structures in place
that look at child morbidity, the Lead
Agency would be able to work within
that structure to establish a designated
entity. The reporting mechanism can be
tailored to fit with existing policies and
procedures. Our purpose is the
reporting of incidents so that the Lead
Agency and other responsible entities
can make the appropriate response.

Exemption for relative providers.
Current regulations at § 98.41{e) allow
Lead Agencies to exempt relative
caregivers, including grandparents,
great-grandparents, siblings (if such
providers live in a separate residence),
and aunts or uncles from health and
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safety and monitoring requirements
described in this section. This relative
exemption remains at § 98.42{c). We
propose adding language that would
require Lead Agencies, if they choose to
exclude such providers from any of
these requirements, to “‘provide a
description and justification in the
CCDF Plan, pursuant to §98.16(1), of
requirements, if any, that apply to these
providers.” Asking Lead Agencies to
describe and justify relative exemptions
from health and safety requirements and
monitoring would provide
accountability that any exemptions are
issued in a thoughtful manner that does
not endanger children. =

Criminal Background Checks (Section
98.43)

The reauthorization added Section
658H on requirements for
comprehensive, criminal background
checks, which are a basic safeguard
essential to protect the safety of children
in child care and reduce children’s risk
of harm. Parents have the right to be
confident that their children’s
caregivers, and others who come into
contact with their children, do not have
arecord of violent offenses, sex
offenses, child abuse or neglect, or other
behaviors that would disqualify them
from caring for children. A GAQO report
found several cases in which
individuals convicted of serious sex
offenses had access to children in child
care facilities as employees, because
they were not subject to a criminal
history check prior to employment
(GAO, Overview of Relevant
Employment Laws and Cases of Sex
Offenders at Child Care Facilities, GAO~
11-757, 2011).

Comprehensive background checks
have been a long-standing ACF policy
priority. According to an analysis of the
FY 2014-2015 CCDF Plans, all States
and Territories require that child care
center staff undergo at least one type of
criminal background check, and
approximately 44 require a FBI
fingerprint check for centers. Fifty-four
States and Territories require family
child care providers to have a criminal
background check, and approximately
42 require an FBI fingerprint check. For
some States and Territories, these
requirements are currently limited to
licensed providers, rather than all
providers that serve children receiving
CCDF subsidies.

Background check implementation.
The statute requires that States “‘shall
have in effect requirements, policies,
and procedurss to require and conduct
criminal background checks for child
care staff members (including
prospective child care staff members) of
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child care providers. . . .” Having
procedures in place to conduct
background checks on child care staff
members will require coordination
across public agencies. The CCDF Lead
Agency must work with other agencies,
such as the Child Welfare office and the
State Identification Bureau, to ensure
“the checks are conducted in accordance
with the Jaw. In recognition of this
effort, we propose to add to the law’s
language at § 98.43(a)(1) to clarify that
these requirements involve multiple
State, Territorial, or Tribal agencies.

Tribes and background checks. ACF
is proposing that Tribal Lead Agencies
be subject to the background check
requirements described in this section,
with some flexibility as discussed later
in subpart I.

Applicability of background checks
requirements. The statutory language
identifying which providers must
conduct background checks on child
care staff members is unclear, It is our
interpretation of the statute that all
licensed, regulated, and registered child
care providers and all child care
providers eligible to deliver CCDF
services (with the exception of those
individuals who are related to all
children for whom child care services
are provided) are subject to the Act’s
background check requirements. At
§98.43(a)(1)(i), we propose to apply this
requirement to all licensed, regulated, or
registered providers, regardless of
whether they receive CCDF funds and
all license-exempt CCDF providers
(with the exception of individuals who
are related to all children for whom
child care services are provided).

We acknowledge that the statutory
language is not clear about the universe
of staff and providers subject to the
background check requirement;
however, we believe that our
interpretation aligns with the general
intent of the statute to irnprove the _
overall safety of child care services and
programs. Furthermore, there is
justification for applying this
requirement in the broadest terms for
two important reasons. First, all parents
using child care deserve this basic
pretection of having confidence that
those who are trusted with the care of
their children do not have criminal
backgrounds that may endanger the
well-being of their children. Second,
limiting those child care providers who
are subject to background checks has the
potential to severely restrict parental
choice and equal access for CCDF
children, two fundamental tenets of
CCDF. If not all child care providers are
subject to comprehensive background
checks, providers could opt to not serve
CCDF children, thereby restricting

access. Creating a bifurcated system in
which CCDF children have access to
only a portion of child care providers
who meet applicable standards would
be incongruous with the purposes of the
CCDBG Act and would not serve to
advance the important goal of serving
more low-income children in high
quality care. We would like to invite
comment on the anticipated impacts of
requiring background checks for child
care staff members of all licensed,
regulated, and registered child care
providers and all child care providers
eligible to deliver CCDF services (other
than an individual who is related to all
children for whom child care services
are provided) based on current State
practices and policies.

The law defines a child care staff
member as someone (other than an
individual who is related to all children
for whom child care services are
provided) who is employed by the child
care provider for compensation or
whose activities involve unsupervised
access to children who are cared for by
the child care provider. We are
proposing at § 88.43(a}(2)(ii) to include
contract and self-employed individuals
in the definition of child care staff
members as they may have direct
contact with children. We propose to
require individuals, age 18 or older,
residing in a family child care home be
subject to background checks, as well as
the disqualifying crimes and appeals
processes. We asked for comment on
individuals 18 or older in family child
care homes receiving background
checks in the 2013 NPRM and received
support from commenters who agreed
this was important for ensuring the
safety of children in child care, Forty-
three States require some type of
background check of family members 18
years of age or older that reside in the
farnily child care home (Leaving Child
Care to Chance: NACCRRA’s Ranking of
State Standards and Oversight for Small
Family Child Care Homes, National
Association of Child Care Resource and
Referral Agencies, 2012).

We are asking for comment on
whether additional individuals in the
family child care home should be
subject to the background check
requirements. Volunteers who have not
had background checks should not be
left with children unsupervised. We
encourage Lead Agencies to require that
volunteers who have not had
background checks be easily identified
by children and parents, for example
through visible name tags or clothing.

Components of a criminal background
check. The CCDBG Act outlines five
components of a criminal background
check: (1) A search of the State criminal

and sex offender registry in the State
where the staff member resides and each
State where the staff member has
resided for the past five years; (2) a
search of the State child abuse and
neglect registry in the State where the
staff member resides and each State
where the staff member has resided for
the past five years; (3) a search of the
National Crime Information Center; (4) a
Federal Burean of Investigation (FBI)
fingerprint check using the Integrated
Automated Fingerprint Identification
System; and (5) a search of the National
Sex Offender Registry.

After extensive consultation with the
FBI and other subject-matter experts, we
propose technical changes to address
duplication among these components.
We proposs to consolidate the list of
required components in the regulations
at § 98.43(b) to:

¢ A search of the National Crime
Information Center’s National Sex
Offender Registry;-

A Federal Bureau of Investigation
fingerprint check using Next Generation
Identification; and

¢ A search of the following registries,
repositories, or databases in the State
where the child care staff member
resides and each State where such staff
member resided during the preceding 5
years:

O State criminal registry or repository
using fingerprints;

O State sex offender registry or
repository; and

O State-based child abuse and neglect
registry and database.

The National Crime Information
Center (NCIC) is a law enforcement tool
consisting of 21 files, including the
National Sex Offender Registry (NSOR).
The 21 files contain seven property files
that help frack missing property and 14
person files with information relevant to
law enforcement (e.g., missing persons
or wanted persons). State criminal
records are not stored in the NCIC. We
believe that the only file with
information that would aid in
determining whether an individual
could be hired as a child care employee
is the NSOR. The other files do not
appear to contain information on the
disqualifying crimes listed in the
statute. Further, the ¥BI has advised that
a general search of the NCIC database
will return records that cannot be made
privy to individuals outside of law
enforcement (i.e. the Known or
Appropriately Suspected Terrorist File).
Therefore, we are clarifying that a check
of the NCIC will only need to search the
NSOR file.

ACF has identified a number of
potential challenges in requiring an
NCIC check. It is our understanding that
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an NCIC check has not been included in
any other non-criminal background
check law applicable to States to date
and so resolving these challenges is in
many ways unchartered territory. First,
access to the NCIC, including, in some
cases, physical access to computers
capable of searching the NCIC, is
limited, and it is primarily available to
law enforcement agencies. Therefore, to
conduct this check, Lead Agencies will
have to partner with a State, Tribal, or
local law enforcement agency. Because
the NCIC has not been used this way,
we do not know of examples of other
State agencies partnering in this way or
what such partnerships would entail.
We also do not know the implications
for Lead Agencies that use third-party
vendors to conduct background checks.
Third-party vendors do not have
authorized access to conduct name-
based checks for noncriminal justice
purposes. Secondly, the NCIC is a name-
based check, rather than finger-print
based. Hit verification of name-based
checks may be labor intensive,
especially when searching for
individuals with common names. While
we are concerned about the burden on
Lead Agencies to conduct this check, we
recognize that the NCIC was included in
the statute, and we are concerned about
the potential for missing sex offenders
by not conducting a comprehensive
search. We are very interested in
comments on the feasibility of a search
of the NCIC as proposed and the level
of burden required by Lead Agencies.

The FBI fingerprint check using Next
Generation Identification (NGI)
(formerly the Integrated Automated
Fingerprint Identification System-
TAFIS) will provide a person’s criminal
history record information and will
search ten of the NCIC person files,
including the NSOR, providing certain
identifying information has been
entered into the NSOR record. The
change in the language from IAFIS to
NGI is a technical change and should

_not impact Lead Agency background
check processes. The NGI is the
biometric identification system that has
now replaced the older IAFIS.

Based on consultation with the FBI,
we understand there is significant
overlap between the FBI fingerprint
check and the NSOR check (via the
NCIC), yet there are a number of
individuals in the NSOR who are not
identified by solely conducting an FBI
fingerprint search. The FBI links
fingerprint records to the NSOR records
via a Universal Control Number, but a
small percentage of cases are missing
the fingerprints. In some cases,
individuals were not fingerprinted at
the time of arrest, or the prints were

rejected by the FBI for poor quality. This
small percentage of records can be
accessed through a name-based search
of the NCIC, and a number of those
individuals may also be identified by a
search of the State sex offender
registries.

Although we do not believe it is
required, we also encourage an
additional search of the National Sex
Offender Public Web site NSOPW) at
www.nsopw.gov. The NSOPW acts as a
pointer for each State, Territory, and
Tribally ran sex offender registry. The
registries are updated and kept in real
time and may be searched by name, but
other identifying information may be
limited in these records.

It is our understanding that there is
some duplication between the NCIC,
FBI fingerprint searches, and searches of
State criminal, sex offender, and child
abuse and neglect registries. An FBI
fingerprint check provides access to
national criminal history record
information across State lines on people
arrested for felonies and some
misdemeanors under State, Federal, or
Tribal law. However, there are instances
where information is contained in State
databases, but not in the FBI database.
A search of the State criminal records
and a FBI fingerprint check returns the
most complete record and better
addresses instances where individuals
are not forthcoming regarding their past
residences or committed crimes in a
State in which they did not reside.

We are also proposing to require that
the search of the State criminal records
include a fingerprint check. The 2013
NPRM also proposed to require States to
use a fingerprint check when checking
the State’s criminal history records.
Fingerprint searches reduce instances of
false positives and also help capture
records filed under aliases. We do not
believe that a fingerprint search of the
State repository would be an additional
burden. States can use the same set of
fingerprints to check both the State
criminal history check and the FBI
fingerprint check.

In addition to gaps in the State
criminal records, there are a number of
instances in which an individual may
be listed in the State sex offender
registry and not in NSOR, and vice
versa. For example, some States have
statutes that disallow the removal of
offenders, regardless of offender status,
while in the NSOR the agency owning
the record is required to remove the
offender from active status once his/her
sentencing is completed. In addition,
federal, juvenile, and international sex
offender records may be included in the
NSOR; whereas, State laws may prohibit
the use of this information in the State

sex offender regisiry. Because of these
discrepancies, we belisve that it is
important to check the State sex
offender registries in addition to an FBI
fingerprint check and a check of the
NCIC NSOR.

The final coraponent of a
comprehensive background check
included in the new law is the search
of the State child abuse and neglect
registries. We recognize that
implementation of this critically
important component of protecting
children will vary across States. Every
State has procedures for maintaining
records of child abuse and neglect, but
only 41 States, the District of Columbia,
American Samoa, Guam, and Puerto
Rico require central registries by statute.
The type of information contained in
central registries and department
records differ from State to State. Some
States maintain all investigated reports
of abuse and neglect, while others
maintain only substantiated reports. The
length of time the information is held
and the conditions for expunction also
vary. Access to information maintained
in registries and departments also varies
by State and some States may need to
make internal changes to meet the
requirement to search the State’s own
child abuse and neglect registry.
Approximately 31 States and the
District of Columbia allow or require a
check of the central registry or
department records for individuals
applying to be child or youth care
providers, (Establishment and
Maintenance of Central Child Abuse
Registries, Children’s Bureau, July
2014).

The law requires States to check the
State criminal registry or repository; sex
offender registry or repository; and child
abuse and neglect registry and database
for every State that a child care staff
member has lived in for the past five
years. Based on our preliminary
conversations with States, the
requirement to conduct cross-state
background checks of the three different
repositories is another unexplored area
for Lead Agencies. We have heard

‘concerns about how to obtain and

interpret the results and protect the
privacy of individuals. We are asking for
comments on whether States have any
best practices or strategies to share and
how ACF can support Lead Agenciss in
meeting the cross-State background
check requirements.

In particular, we have heard concern
about cross-State checks of the child
abuse and neglect registries. We
understand that States have developed
their own requirements for submitting
requests, and there iIs not a uniform
method of responding. In addition,
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some States prohibit the use of child
abuse and neglect registries for
employment purposes. As the statute
requires cross-state checks, we are
soliciting comments on how States will
meet this requirement and respond to
other State requests.

The cross-State background check
requirement has similarities to language
at Section 152(a)(1){C) of the Adam
Walsh Child Protection and Safety Act
of 2006 (42 U.S.C. 671{a)(1)(C)) for foster
or adoptive parents: “the State shall
check any child abuse and neglect
registry maintained by the State for
information on any prospective foster or
adoptive parent and on any other adult
living in the home of such a prospective
parent, and request any other State in
which any such prospective parent or
other adult has resided in the preceding
five years, to enable the State to check
any child abuse and neglect registry
maintained by such State for such
information, before the prospective
{oster or adoptive parent may be finally
approved for placement of a child . . .
We are requesting comment from States
about whether these systems for foster
or adoptive parents could be used to
support cross-State background checks
for prospective child care staff members
as well. It is impossible to know exactly
how many individuals will require a
check from another State. As discussed
later in the Regulatory Impact Analysis,
Census data on geographic mobility
shows an out of state mobility rate of
approximately 2 percent for employed
adults.

While ACF is still working to
understand how we can support cross-
State background checks, this rule
proposes a couple of provisions to help
create transparency around the process.
At §98.43(a)(1)(iil), we propose that
Lead Agencies must have
“requirements, policies, and procedures
in place to respond as expediticusly as
possible to other States’, Territories’,
and Tribes’ requests for background
check results in order to accommodats
the 45 day timeframe,” We also propose
that Lead Agencies include the process
by which another Lead Agency may
submit a background check request on
the Lead Agency’s consumer education
Web site, along with all of the other
background check policies and
procedures. In addition, this proposed
rule would require at § 98.16(0) that
Lead Agencies describe in their Plans
the procedures in place to respond to
other State, Territory, or Tribal requests
for background check results within the
45 day timeframe. ACF will use this
question in the Plan to help ensure
compliance with the background check
requirements in the law. These

proposals are intended to minimize
confusion about the correct contact
information for background check
requests and ensure that there are
processes in place for timely responses.

Disqualifications. The law specifies a
list of disqualifications for child care
providers and staff members who are
serving children receiving CCDF
assistance, Unlike the other
requirements in the background check
section of the statute, the restriction
against employing ineligible child care
staff members would only apply to child
care providers receiving CCDF
assistance. These employment
disqualifications specifically do not
apply to child care staff members of
licensed providers who do not serve
children receiving CCDF subsidies. We
believe this gives Lead Agencies the
flexibility to impose similar restrictions
upon child care providers who are
licensed, regulated, or registered and do
not receive CCDF funds. These
proposed disqualification requirements
appear at §§ 98.43(a)(1)(ii) and 98.43(c).
We are not proposing any additional
disqualifications.

The Act did not include child abuse
and neglect findings in the list of
disqualifying crimes. Because there is so
much variation in the information
maintained in each registry, we are
allowing Lead Agency flexdbility in how
to handle findings on the child abuse
and neglect registries. We believe that
the value of findings in these registries
is in the identification of patterns of
negative behavior.

Even though the law includes a
specific list of disqualifications, it also
allows Lead Agencies to prohibit
individuals’ employment as child care
staff members based on their
convictions for other crimes that may
impact their ability to care for children.
Ifa Lead Agency does disqualify an
individual’s employment, they must, at
a minimum, give the individual the
same rights and remedies described in
§98.43(e). This language from Section
558H(h) of the Act is restated in the
proposed rule at § 98.43(h), and we have
not proposed any changes. We strongly
encourage Lead Agencies that chose to
consider other crimes as disqualifying
crimes for employment to ensure that a
robust waiver and appeals process is in
place. A waiver and appeals process
should conform to the recommendations
of the U.S, Equal Employment
Opportunity Commission, including the
ability to waive findings based on
factors as inaccurate information,
certificate of rehabilitation, age when
offense was committed, time since
offense, and whether the nature of
offense is a threat to children. (U.S.

Equal Employment Opportunity
Commission, Enforcement Guidance on
the Consideration of Arrest and
Conviction Records in Employment
Decisions under Title VII of the Civil
Rights Act of 1964, http.//
www.eeoc.gov/laws/guidance/upload/
arrest_conviction.pdf). Moreover, we
strongly discourage Lead Agencies from
considering additional disqualifying
crimes for other household members in
farnily child care homes.
Lead Agencies may also consider
requiring applicant self-disclosure for
child care staff in order to avoid
unnecessary checks on individuals who
disclose information that would
preclude them from passing a
background check.
Frequency of Background Checks.
Section 658H(d) of the Act requires
child care providers to submit requests
for background checks for each staff
member. The requests must be
submitted prior to when the individual
becomes a staff member and must be i
completed at least once every five years. !
These requirements are included in the !
regulations at § 98.43(d)(1) and (2). For |
staff members employed prior to the
enactment of the CCDBG Act, the ;
provider must request a background ‘
check prior to September 30, 2017 (the
last day of the second full fiscal year
after the date of enactment) and at least
once every five years.
Although not a requirement, we
encourage Lead Agencies to enroll child
care staff members in rap back
programs. A rap back program works as
a subscription notification service. An
individual is enrolled in the program,
and the State Identification Bureau
receives a notification if that individual
is arrested or convicted of a crime.
States can specify which events trigger
a notification. Rap back programs
provide authorizing agencies with
notification of subsequent criminal and,
in limited cases, civil activity of
enrolled child care staff members so that
background check information is not out
of date. However, unless the rap back
program includes all the components of
a comprehensive background check
under the law, the Lead Agency is
responsible for ensuring that child care
staff members complete all other
components at least once every five
years.
Section 858H(d)(4) of the Act
specifies instances in which a child care
provider does not need to submit a
background check for a staff member.
Staff members do not need background
check requests if they satisfy three
requirements: (1) The staff member
received a background check that
included the five required parts within
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the past five years while employed by,
or seeking employraent by, another
child care provider in the State; (2) the
State gave a qualifying result to the first
provider for the staff member; and (3)
the staff member is employed by a child
care provider within the State or has
been separated from employment from a
child care provider for less than 180
days. These requirements are included
in the proposed rule at § 98.43(d)(3).
Lead Agencies should consider how to
facilitate fracking this type of
information and maintaining records of
individual providers so that
unnecessary checks are not repeated.
Provisional Employment. The law
requires child care providers to submit
a request for background check results
prior to a staff member’s employment
but does not describe instances of
provisional employment while waiting
for the results of the background check.
We received many comments on this
issue in the 2013 NPRM, with
commenters expressing concern that the
background check requirements could
prevent parenis from accessing the
provider of their choice, if the
provider’s staff has not already received
a background check. Parents often need
to access child care immediately, for
example, as they start new jobs, and
commenters were worried that this
could lead to delays in accessing care.
In recognition of the possible
logistical constraints and barriers to
parents accessing the care they need,
ACF proposes to allow prospective staff
members to provide services to children
on a provisional basis, while the
background checks are being processed.
We are proposing at § 98.43(d)(4) that a
prespective staff member may begin
work for a child care employer after a
background check request has been
submitted as long as: The staff member
is continually supervised by an
individual who has already completed
the background check requirements.
Prospective staff members in family
child care homes may work under the
continual supervision of a family child
care provider, or other caregiver, who
has completed the required checks, We
encourage Lead Agencies to require
child care providers to inform parents
about background check policies and
any provisional hires they may have.
Allowing provisional hiring does offer
more flexibility, but it is also important
that Lead Agencies ensure that any
provisional status is limited in scope
and implemented with transparency.
Completion of Background Checks.
Once a child care provider submits a
background check request, Section
658H({e)(1) of the law requires the Lead
Agency to carry out the request as

quickly as possible. The process must
not take more than 45 days after the
request was submitted. These
requirements are included in the
proposed rule at § 98.43(e)(1). While we
expect checks to be completed in the
timeframe established by the law, we
propose allowing Lead Agencies
discretion on procedures in the event
that all of the components ofa
background check are not complete
within 45 days. ‘

We have heard from Lead Agencies
that are concerned about not being able
to meet the 45 day timeframe. Lead
Agencies must work together with the
relevant State/Territory entities to
minimize delays. After the FBI receives
electronic copies of fingerprints, they
typically turn around background check
results within 24 hours. There can be
delays when the submitted fingerprint
image quality is poor. Some States use
hard copy fingerprints that need to be
made electronic for submission to the
FBI, which can lead to delays. We
encourage Lead Agencies to adopt
electronic fingerprinting, which allows
for background check results to be
processed more quickly.

We encourage Lead Agencies to
leverage existing resources to build and
automate their background check
systems. One potential resource for
States is the National Background Check
Program (NBCP), as established by the
Patient Protection and Affordable Care
Act, which aims to create a nationwide
system for conducting comprehensive
background checks on applicants for
employment in the long-term care (LTC)
industry. The NBCP is an open-ended
funding opportunity that can award up
to $3 million dollars (with a $1 million
dollar State match) to each State to
support building State background
check infrastructure. The Centers for
Medicare & Medicaid Services (CMS)
administers the NBCP and since 2010,
has awarded nearly $57 million in grant
funds to participating States to design,
implement, and operate background
check programs that meet CMS’s
criteria.

Privacy of Results. Section 658H(e)(2)
of the Act requires the Lead Agency to
make determinations regarding a child -
care staff member’s eligibility for
employment. The Lead Agency must
provide the results of the background
check to the child care providerina
statement that indicates only whether
the staff member is eligible or ineligible,
without revealing specific disqualifying
information. If the staff member is
ineligible, the Lead Agency must
provide information about each
disqualifying crime specific to the staff
member, as we}l as information on how

to appeal the results of the background
check to challenge the accuracy and
completeness. We have not proposed
any additions to the statutory lahguage,
and this requirement is found at
§98.43(e}(2) of the proposed
regulations.

In order for a Lead Agency to conduct
FBI fingerprint checks, there must be
statutory authority to authorize the
checks, The CCDBG law may be used an
authority to conduct FBI background
checks, but Lead Agencies may continue
to use other statutes as authorities to
conduct FBI background checks on |
child care staff as well. Most Lead
Agencies currently use Public Law 92—
544 or the National Child Protection
Act/Volunteers for Children Act (NCPA/
VCA) (42 U.S.C. 5119a)} as the authority
to conduct FBI background checks.
Public Law 92—544, enacted in 1972,
gave the FBI authority to conduct
background checks for employment and
licensing purposes. The majority of
States are using Public Law 92544 as
authority to conduct background
checks, but a few States use the NCPA/
VCA.

Public Law 92-544 is similar to the
CCDBG statute and only allows the State
to notify the provider whether an
individual is eligible or ineligible for
employment. Similarly, the NCPA/VCA
requires dissemination of the results to
a governmental agency, unless the State
has implemented a Volunteer and
Employee Criminal History System
{VECHS) program. Thus, a major
difference between the CCDBG statute
and the NCPA/VCA with a VECHS
program is in the protection of privacy
of results. Through the NCPA/VCA
VECHS program, Lead Agencies may
share an individual’s specific
background check results with the child
care provider, providing the individual
has given consent. Lead Agencies have
the flexibility to continue to use these
statutes as authority to complete the FBI
fingerprint check, as long as the
employment determination process
required by the CCDBG statute is
followed. That is, Lead Agencies must
make employment eligibility
determinations in accordance with the
requirements in the CCDBG Act, but
they also may exercise the flexibility
allowed through the NCPA/VCA VECHS
program to share results of background
checks with child care providers.

Appeal and Review Process. Section
658H(e}(3) of the Act requires Lead
Agencies to have a process for child care
staff members (including prospective
staff members) to appeal the results of
a background check by challenging the
accuracy or completeness of the
information contained in their criminal
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background report. An appeals process
is an important aspect of ensuring due
process for providers. According to
statute, each child care staff member
should be given notice of the
opportunity to appeal and receive
Instructions about how to complete the
appeals process if the child care staff
member wishes to challenge the
accuracy or completeness of their
background report. The appeals process
must be completed in a timely manner.
. The statute’s appeal requirements
appear at § 98.43(e)(3) of the proposed
rule. We are not proposing any
additional requirements here.

Section 658H(e)(4) of the Act, which
is reiterated at § 98.43(e)(4) of the -
proposed rule, allows Lead Agencies to
allow for a review process through
which the Lead Agency may determine

that a child care staff member (including

a prospective child care staff member)

convicted of a'disqualifying drug-related
offense, committed during the preceding

five years, may be eligible for
employment by a provider receiving
CCDF funds. The review process must
be consistent with Title VII of the Civil
Rights Act of 1964 (42 U.S.C. 2000e et
seq.), which prohibits employment
discrimination based on race, color,
religion, sex and national origin. Lead
Agencies may consider in their review

process the nature of the conviction, age

at the time of the conviction, length of
time since the conviction, and
relationship of the conviction to the
ability to care for children, or other
extenuating circumstances. Lead
Agencies can consult the U.S. Equal

across States and Territories. The FBI
fee is $14.75 to conduct a national
fingerprint check, and, according to
CCDF State Plan data, most Lead
Agencies report low costs to check State
Tegistries.

ACF recognizes the important role
that fees play in sustaining a
background check system. While States
and Territories cannot profit from

background check fees, we do not want

to prevent fees that support the
necessary infrastructure. Fees cannot
exceed costs and result in return to State
general funds, but they can be used to
build and maintain background check
infrastructure. Further, we expect that
Lead Agencies using third party
contractors to conduct background
checks will ensure that these contractors
are not charging excessive fees that
would result in huge profits. ACF does
not want background check fees to he a
barrier or burden for entry into the child
care workforce. At Lead Agency
discretion, CCDF funds may be used to
pay the costs of background checks.

Consumer education Web site. The
statute requires States and Territories to
ensure that their background check
policies and procedures are published
on their Web sites. These policies and
procedures should be included on the
consumer education Web site discussed
in detail in subpart D at § 98.33(a). We
propose that States and Territories also
include information on the process by
which a child care provider or other
State or Territory may submit a

~“background check request in order to
,Increase transparency about the procegs? the Top-Early Learning Challenge

Employment Opportunity Commission’s g S o

guidance on the consideration of
criminal records in employment
decisions to ensure compliance with
Title VII's prohibition against
employment discrimination (U.S. Equal
Employment Opportunity Commission,
Enforcement Guidance on the
Consideration of Arrest and Conviction

Records in Employment Decisions under

Title VII of the Civil Rights Act of 1964,
http://www.eeoc.gov/laws/guidance/
upload/arrest_conviction.pdf). Finally,
Section 658H{e}(5) of the Act notes that
“nothing in this section shall be
construed to create a private right of
action if a provider has acted in
accordance with this section.”
Background Check Fees. Lead
Agencies have the flexibility to
determine who pays for background
checks {e.g., the provider, the applicant,
or the Lead Agency) but Section 658H(f)
of the Act requires that the fees charged
for completing a background check may
not exceed the actual cost of processing
and administration. The cost of
conducting background checks varies

Traimné and Professionz;fﬁé;}élopmenp
(Section 98.44)

Section 658E(c)(2)(G) of the Act
requires Lead Agencies to describe in
their CCDF Plan their training and
professional development requirements
designed to enable child care providers
to promote the social, emotional,
physical and cognitive development of
children and to improve the knowledge
and skills of caregivers, teachers, and
directors in working with children and
their families, which are applicable to
child care providers receiving CCDF
assistance.

At §38.44 we elaborate on the
statute’s provisions for professional
development at Section 658E(c)(2)(G),
provider training on health and safoty at
Section 658E(c)(2)(I)(1)(X1), and provider
qualifications at Section
658E{c)(2)(H)({1)(I1I), as a cohesive
approach to training and professional
development. Our proposed regulations
build on the pioneering work of States
on professional development and reflect
current State policies.

Caregiver, Teacher and Director. As
discussed earlier, we have added
definitions for “teacher” and “director”
to § 98.2. We believe adding these terms
promotes professional recognition for
early childhood and school-age care
teachers and directors and aligns with
terms used in the field. The Act uses the
terms “caregiver” and “provider” and
we maintain the use of those terms
throughout this section as appropriate.
We also use the terms “teacher” and
“director” to recognize the different
professional roles and their
differentiated needs for training and
professional development. For example,
teachers provide direct services to
children and need knowledge of
curricula and health, safety, and
developmentaily appropriate practices.
In addition, dirsctors need skills ta
manage and support staff and perform
other administrative duties.

Framework and progression of
professional development. At § 98.44(a),
we propose that Lead Agencies describe
in their CCDF Plan the State or Territory
framework for training, professional
development and postsecondary
education based on statutory language at
Section 658E(c)(2){G)(i). The statute
requires the framework to be developed
in consultation with the State Advisory
Council on Early Childhood Education
and Care (SAC). We propose at
§98.44(a)(1) that frameworks be
developed in consultation with SACs or
similar coordinating body. SAC grants,
funded by the American Recovery and

investment Act, along with Race to

cgrants, leveraged CCDF funds to develop

d implement comprehensive
professional development systems. An
inclusive process for the design of a
professional development system with a
range of stakeholders (child care
resource and referral agencies, State/
Territory and local professional
associations, entities that grant
credentials and certificates, higher
education institutions, workforce
registries, QRIS administrators, for
example) will result in a more effective
and credible framewaork.

Section 658E(c)(2)(G)(1)(ID) allows the
Lead Agency to “engage training
providers in aligning training
opportunities with the State’s training
framework,” which we restate in the
proposed rule at § 98.44(a)(2). We
encourage the participation of the full
range of training and professional
development providers, including
higher education and entities that grant
certificates and credentials in early
childbood education, to align with the
framework. Training and professional
development may be provided through
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(e) Lead Agencies shall certify that
caregivers, teachers and directors of
child care providers within the State or
service area will comply with the
State’s, Territory's, or Tribe’s child
abuse reporting requirements as
required by section 106(b)(2
Child Abuse and Prevention and
Treatment Act (42 U.S.C.
5106a(b}(2)(B){1)) ox other child abuse
reporting procedures and laws in the
service area.

H 21. Revise § 98.42 to read as follows:

§98.42 Enforcement of licensing and
health and safety requirements.

(a) Each Lead Agency shall certify in
the Plan that procedures are in effect to
ensure that child care providers of
services for which assistance is made
available in accordance with this part,
within the area served by the Lead
Agency, comply with all applicable
State, local, or tribal health and safety
requirements, including those described
in § 98.41. '

{b) Each Lead Agency shall certify in
the Plan it has monitoring policies and
practices applicable to all child care
providers and facilities eligible to
deliver services for which assistance is
provided under this part. The Lead
Agency shall:

(1) Ensure individuals who are hired
as licensing inspectors are qualified to
inspect those child care providers and
facilities and have received training in
related health and safety requirements
appropriate to provider setting and age
of children served. Training shall
include, but is not limited to, those
requirements descxibed in § 98.41, and
all aspects of the State, Territory, or
Tribe’s licensure requirements;

(2) Require inspections of child care
providers and facilities, performed by
licensing inspectors (or qualified
inspectors designated by the Lead
Agency), as specified below:

(i) For licensed child care providers
and facilities:

(A) Not less than one pre-licensure
inspection for compliance with health,
safety, and fire standards, and

(B) Not less than annually an
unannounced inspection for compliance
with all child care licensing standards,
which shall include an inspection for
compliance with health and safety,
(including, but not limited to, those
requirements described in §98.41) and
fire standards (inspectors may inspect
for compliance with all three standards
at the same time); and

i) For license-exempt child care
providers and facilities, an annual
inspection for compliance with health
and safety (including, but not limited to,

}(B)() of the

Z__ég&% Criminal background checksi:’

those requirements described in
§ 98.41), and fire standards;

(iii) Coordinate, to the extent
practicable, monitoring efforts with
other Federal, State, and local agencies
that conduct similar inspections.

(iv) The Lead Agency may, at its
option:

(A) Use differential monitoring or a
risk-based approach to design annual
inspéctions, provided that the contents
covered during each monitoring visit is
representative of the full complement of
health and safety requirements;

(B) Develop alternate monitoring
requirements for care provided in the
child’s home that are appropriate to the
setting; and

(3) Ensure the ratio of licensing
inspectors to such child care providers
and facilities is maintained at a level
sufficient to enable the State, Territory,
or Tribe to conduct effective inspections
on a timely basis in accordance with the
applicable Federal, State, Territory,
Tribal, and local law;

{4) Require child care providers to
report to a designated State, Territorial,
or Tribal entity any serious injuries or
deaths of children occurring in child
care.

{c) For the purposes of this section
and §98.41, Lead Agencies may exclude
grandparents, great grandparents,
siblings (if such providers live in a
separate residence), aunts, or uncles,
from the term “child care providers.” If
the Lead Agency chooses to exclude
these providers, the Lead Agency shall
provide a description and justification
in the CCDF Plan, pursuant to § 98.16(1),
of requirements, if any, that apply to
these providers.

§§98.43 through 98.47
[Redesignated as §§ 98.45 through
98.49]

m 22. Redesignate §§ 98.43 through
98.47 of subpart E as §§98.45 through

98.49.
m 23. Add §98.43 to subpartE toread _
asfollgws: p

B

—

£

AR

(a)(7) States, Territories, and Lribes,
through coordination of the Lead agency
with other State, territorial, and tribal
agencies, shall have in effect:

(i) Requirements, policies, and
procedures to require and conduct
criminal background checks for child
care staff members (including
prospective child care staff members) of
all licensed, regulated, or registered
child care providers and all child care
providers eligible to deliver services for
which assistance is provided under this
part as described in paragraph (a)(?) of
this section;

(ii) Licensing, regula’aon and
registration requirements, as applicable,

that prohibit the employment of child
care staff members as described in
paragraph (c) of this section; and

{iii) Requirements, policies, and
procedures in place to respond as
expeditiously as possible to other
States’, Territories’, and Tribes’ requests
for background check results in order to
accommodate the 45 day timeframe .
required in paragraph (e}(1) of this
section. .

(2) In this section:

(i) Child care provider means a center-
based child care provider, a family child
care provider, or another provider of
child care services for compensation
and on a regular basis that:

(A) Is not an individual who is related
to all children for whom child care
services are provided; and

(B) Is licensed, regulated, or registered
under State law or eligible to receive
assistance provided under this
subchapter; and

(i1) Child care staff member means an
individual age 18 and older (other than
an individual who is related to all
children for whom child care services
are provided):

(A) Who is employed by a child care
provider for compensation, including
contract employees or self-employed
individuals;

(B) Whose activities involve the care
or supervision of children for a child
care provider or unsupervised access to
children who are cared for or supervised
by a child care provider; or

{C) Any individual residing in a
family child care home who is age 18
and older.

(b) A criminal background check for
a child care staff member under
paragraph (a) of this section shall
include:

(1} A Federal Bureau of Investlgamon
fingerprint check using Next Generation
Identification;

(2) A search of the National Crime
Information Center’s National Sex
Offender Registry; and

(3) A search of the following
registries, repositories, or databases in
the State where the child care staff
member resides and each State where
such staff member resided during the
preceding five years:

(i) State criminal registry or repository
using fingerprints;

(ii) State sex offender registry or
repository; and

(ii1) State-based child abuse and
neglect registry and database.

(e)(1) A child care staff member shall
be ineligible for employment by child
care providers of services for which
assistance is made available in
accordance with this part, if such
individual:
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(i) Refuses to consent to the criminal
background check described in
paragraph (b} of this section;

(i) Knowingly makes a materially
false statement in connection with such
criminal background check;

(iii) Is registered, or is required to be
registered, on a State sex offender
Tegistry or repository or the National
Sex Offender Registry; or

(iv) Has been convicted of a felony
consisting of:

(A) Murder, as described in section
1111 of title 18, United States Code;

{B) Child abuse or neglect;

(C) A crime against children,
including child pornography;

(D) Spousal abuse;

(E) A crime involving rape or sexual
assault;

(F) Kidnapping;

(G) Arson;

(H) Physical assault or battery; or

(I) Subject to paragraph (e)(4) of this
section, a drug-related offense
committed during the preceding 5 years;
ar

(v) Has been convicted of a viclent
misdemeanor committed as an adult
against a child, including the following
crimes: child abuse, child
endangerment, sexual assault, or of a
misdemeanor involving child
pornography. .

(2) A child care provider described in
paragraph (a)(2)(i) of this section shall
be ineligible for assistance provided in
accordance with this subchapter if the
provider employs a §taff member who is
ineligible for employment under
paragraph (c)(1) of this section.

(d)(1) A child care provider covered
by paragraph (a)(2)(i) of this section
shall submit a request, to the '
appropriate State, Territorial, or Tribal
agency, defined clearly on the State or
Territory Weh site described in
paragraph (g) of this section, for a
criminal background check described in
paragraph (b) of this section, for each
child care staff member (including
prospective child care staff members) of
the provider.

(2) Subject to paragraph (d)(3) of this
section, the provider shall submit such
arequest:

(i) Prior to the date an individual
becomes a child care staff member of the
provider; and

{i1) Not less than once during each 5-
year period for any existing staff
member.

(3) A child care provider shall not be
required to submit a request under
paragraph (d)(2) of this section for a
child care staff member if:

(i) The staff member received a
background check described in
paragraph (b) of this section:

(A) Within 5 years before the latest
date on which such a submission may
be made; and

(B) While employed by or seeking
employment by another child care
provider within the State;

{ii) The State provided to the first
provider a qualifying background check
result, consistent with this subchapter,
for the staff member; and

(iii) The staff member is employed by
a child care provider within the State;
or has been separated from employment
from a child care provider within the
State for a period of not more than 180
consecutive days:

(4) A prospective staff member may
begin work for a child care provider
described in paragraph (a)(2)(i) of this
section after the provider has submitted
such a request if the staff member is
supervised at all times by an individual
who received a qualifying result on a
background check described in
paragraph (b) of this section within 5
vears of the request. ‘

(e)(1) Background check results. The
State, Territory, or Tribe shall carry out
the request of a child care provider for
a criminal background check as
expeditiously as possible, but not to
exceed 45 days after the date on which
the provider submitted the request, and
shall provide the results of the criminal -
background check to such provider and
to the current or prospective staff
member,

(2) States, Territories, and Tribes shall
ensure the privacy of background check
results by:

(i) Providing the results of the
criminal background check to the
provider in a statement that indicates
whether a child care staff member
(including a prospective child care staff
member) is eligible or ineligible for
employment described in paragraph
(e)(1) of this section, without revealing
any disqualifying crime or other related
information regarding the individual.

(i1) If the child care staff member is
ineligible for such employment due to
the background check, the State,
Territory, or Tribe will, when providing
the results of the background check,
include information related to each
disqualifying crime, in a report to the
staff member or prospective staff
member.

(iii) No State, Territory, or Tribe shall
publicly release or share the results of
individual background checks, except
States and Tribes may release aggregated
data by crime as listed under paragraph
(c}(1){iv) of this section from
background check results, as long as
such data is not personally identifiable
information.

(3) States, Territories, and Tribes shall
provide for a process by which a child
care staff member (including a
prospective child care staff member)
may appeal the results of a criminal
background check conducted under this
section to challenge the accuracy or
completeness of the information
contained in such member’s criminal
background report. The State, Territory,
and Tribe shall ensure that:

(1) Each child care staff member i3
given notice of the opportunity to
appeal;

{ii) A child care staff member will
receive instructions about how to
complete the appeals process if the
child care staff member wishes to
challenge the accuracy or completeness
of the information contained in such
member’s criminal background report;
and

(iti) The appeals process is completed
in a timely manner for each child care
staff member.

(4) States, Territories, and Tribes may
allow for a review process through
which the State, Territory, or Tribe may
determine that a child care staff member
{including a prospective child care staff
member) disqualified for a crime
specified in paragraph (c)(1)({iv)(D) of this
section is eligible for employment |
described in paragraph (c)(1) of this
section, notwithstanding paragraph
{€)(2) of this section. The review process
shall be consistent with title VII of the
Civil Rights Act of 1964 (42 U.S.C. -
2000e et seq.);

(5) Nothing in this section shall be
construed to create a private right of
action if a provider has acted in
accordance with this section.

_ (£} Fees that a State, Texritory, or Tribe
may charge for the costs of processing
applications and administering a
criminal background check as required
by this section shall not exceed the
actual costs for the processing and
administration.

(8) The State or Territory must ensure
that its policies and procedures under
§98.43, including the process by which
a child care provider or other State may
submit a background check request, are
published in the Web site of the State
or Territory as described in §98.33(a)
and the Web site of local lead agencies.

(h)(1) Nothing in this section shall be
construed to prevent a State, Territory,
or Tribe from disqualifying individuals
as child care staff members based on
their conviction for crimes nat
specifically listed in this section that
bear upon the fitness of an individual to
provide care for and have responsibility
for the safety and well-being of children.

(2) Nothing in this section shall be
construed to alter ar otherwise affect the
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rights and remedies provided for child
care staff members residing in a State
that disqualifies individuals as child
care staff members for crimes not
specifically provided for under this
section.

m 24. Add § 98.44 to subpart E toread
as follows:

§98.44 Tralning and professional
development.

(a) The Lead Agency must describe in
the Plan the State or Territory
framework for training, professional
development, and postsecondary
education for caregivers, teachers, and

~directors that:

(1) Is developed in consultation with
the State Advisory Council on Early
Childhood Education and Care
(designated or established pursuant to
section 642B(b)(1)(A)({) of the Head
Start Act (42 U.S.C. 9837b(b)(1}(A){)))
or similar coordinating body;

(2) May exngage training providers in
aligning training opportunities with the

- State’s framework;

(3) To the extent practicable,
addresses professional standards and
competencies, career pathways,
advisory structure, articulation, and
workforce information and financing;

(4) Establishes qualifications in
accordance with § 98.41(d)(3) designed
to enable child care providers that
provide services for which assistance is
provided in accordance with this part to
promote the social, emotional, physical,
and cognitive development of children
and improve the knowledge and skills
of caregivers, teachers and directors in
working with children and their
families;

{5) Is conducted on an ongoing basis,
providing a progression of professional
development (which may inciude
encouraging the pursuit of
postsecondary education);

(8) Reflects current research and best
practices relating to the skills necessary
for caregivers, teachers, and directors to
meet the developmental needs of
participating children and engage
families; and

{(7) Improves the quality, diversity,
stability, and retention (including
financial incentives) of caregivers,
teachers, and directors.

{b) The Lead Agency must describe in
the Plan its established requirements for
pre-service or orientation (i.e., ta be
completed within three months) and
ongoing professional development for
caregivers, teachers, and directors of
child care providers of services for
which assistance is provided under the
CCDF that, to the extent practicable,
align with the State framework:

(1} Accessible pre-service or
orientation, training in health and safety
standards, addressing each of the
requirements relating to matters
described in § 98.41(a)(1)(i) through (xi)
and, at the Lead Agency option, in
§98.41(a)(1)(xii), and child
development, including the major
domains (cognitive, social, emotional,

~ physical development and approaches

to learning) appropriate to the age of
children served;

(2) Ongoing, accessible professional
development, aligned to a progression of
professional development, including the
minimum annual requirement for hours
of training and professional
development for eligible caregivers,
teachers and dirsctors that:

{i) Maintains and updates health and
safety training standards described in
Sec. 98.41(a)(1)(i) through (xi), and at
the Lead Agency option, in
§98.41(a)(1)(xii);

(i) Incorporates knowledge and
application of the State’s early learning
and developmental guidelines for
children birth to kindergarten (where
applicable}; '

(iii) Incorporates social-emotional
behavior intervention models for
children birth through school-age,
which may include positive behavior
intervention and support models
including preventing and reducing
expulsions and suspensions of
preschaol-aged and school-aged
children;

(iv) Ta the extent practicable, are
appropriate for a population of children
that includes:

(A) Different age groups;

{B) English learners;

(C) Children with developmental
‘delays and disabilities; and

(D) Native Americans, including

_ Indians, as the term is defined in section

4 of the Indian Self-Determination and
Education Assistance Act (25 U.S.C.
450b) (including Alaska Natives within
the meaning of that term), and Native
Hawaiians {as defined in section 7207 of
the Elementary and Secondary
Education Act of 1865 (20 U.S.C. 7517));

(v) To the extent practicable, awards |
continuing education units or is credit-
bearing; and

{vi) Shall be accessible to caregivers,

" teachers, and diréctors supported

through Indian tribes or tribal
organizations that receive assistance
under this subchapter.

m 25. Amend newly redesignated
§98.45 by:

® a. Revising paragraph (b); -

& b. Redesignating paragraphs (c)
through (e} as (g} through (i};

 m c. Revising newly redesignated

paragraphs (g} and (i); and

& d. Adding paragraphs (c), (d), (e), (£},
), (&), ), and (m).

The revisions and additions read as
follows:

§98.45 Equal access.

¥ * * * *

{b) The Lead Agency shall provide in
the Plan a summary of the data and facts
relied on to determine that its payment
rates ensure equal access. At a
minimum, the summary shall include
facts showing:

(1) How a choice of the full range of
providers is made available;

(2) How payment rates are adequate
and have been established based on the
most recent market rate survey or
alternative methodology conducted in
accordance with paragraph (c) of this
section;

(3) How base payment rates suppart
health, safety, and quality in accordance
with paragraphs (£)(1)() and (H{2)(1) of
this section; )

(4) How payment rates provide
parental choice for families receiving
CCDF subsidies to access care that is of
comparable quality to care that is
available to families with incomes above
85 percent of State Median Income;

(5) How the Lead Agency took the
cost of higher quality into account in
accordance with paragraph (f}(2)(iii} of
this section;

{6) How copayments based on a
sliding fee scale are affordable, as
stipulated at paragraph (k) of this
section;

{7) How the Lead Agency’s payment
practices support equal access to a range
of providers by providing stability of
funding and encouraging more child
care providers to serve children
receiving CCDF subsidies, in accordance
with paragraph {m) of this section;

(8) How and on what factors the Lead
Agency differentiates payment rates;
and

(9) Any additional facts the Lead
Agency considered in determining that
its payment rates ensure equal access.

{c) The Lead Agency shall
demonstrate in the Plan that it has :
developed and conducted, not earlier ;
than two years before the date of the 1
submission of the Plan, either: !

(1) A statistically valid and reliable ' :
survey of the market rates for child care
services (that also includes information
on the extent to which child care
providers are participating in the CCDF
subsidy program and any barriers to
participation, including barriers related
to payment rates and practices); or

(2} An alternative methodology, such
as a cost estimation model, that has
been:

3
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