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STATE OF MAINE SUPERIOR COURT
KENNEBEC, ss. CIVIL ACTION
DOCKET NO. CV-18-

SENATE OF MAINE, )
)
Plaintiff )
)
VS. )
) COMPLAINT FOR DECLATORY
MATTHEW DUNLAP, ) JUDGMENT AND INJUNCTIVE
) RELIEF
in his capacity as )
Secretary of State )
)

NOW COMES, the Maine Senate, by and through its attorneys, Timothy C. Woodcock,
Esq., Ryan P. Dumais, Esq., and, Kady S. Huff, Esq., and files its Complaint for Declaratory
Judgment and Injunctive Relief against Matthew Dunlap, Secretary of State of the State of

Maine, as follows:

THE PARTIES
1. The Maine Senate was established by the Constitution of Maine at Article IV, Part
Second, Sections 1 through 8.
2. Under the Constitution of Maine, the Maine Senate and the Maine House of

Representatives hold the legislative power of Maine as set forth in Article IV, Part Third,
Sections | through 16; with the legislative power also being invested in the people of Maine
through Article IV, Part Third, Sections 17 through 20.

3. Matthew Dunlap is the Secretary of State, which office and the duties assigned to
that office are established and set forth in the Constitution of Maine at Article V, Part Second,
Sections 1 through 4.

4, Certain and particular duties for elections have been assigned to the Secretary of

State by statute as set forth in his capacity as Secretary of State, Matthew Dunlap, under the
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Constitution of Maine and as provided in Title 21-A, Maine Revised Statutes, exercises certain
and particular duties in general, primary, and special elections, including recounts.
YENUE

5. Venue is properly situated in the Superior Court for Kennebec County pursuant to
14 M.R.S § 501, et seq.

6. Under Article IX, Section 16 of the Constitution of Maine, the City of Augusta,
Kennebec County, State of Maine is the seat of the government of the State of Maine.

7. In accordance with Article 1X, Section 16 of the Constitution of Maine, the Maine
Senate exercises and discharges the powers accorded to it by Article IV of the Constitution of
Maine in the City of Augusta.

8. In accordance with Article IX, Section 16 of the Constitution of Maine, Secretary
of State, Matthew Dunlap, discharges his duties as Secretary of State as alleged above from his
office in the City of Augusta,

STANDING

9. The Maine Senate has standing because, as alleged below, Secretary of State,
Matthew Dunlap, has advised that, with respect to the development, implementation, and,
administration of Ranked-Choice Voting, he intends to exercise powers that the legislative
authority has never extended to him and that he intends to commit and expend public monies
which the legislative authority has never appropriated for expenditure. The Secretary of State’s
exercise of these and other powers as set forth below would infringe and diminish the legislative
authority of the State of Maine as set forth in Article IV of the Constitution of Maine, including

that legislative authority which the Constitution has assigned to the Maine Senate.
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COUNT I (DECLARATORY RELIEF)

(Lack of Appropriation by Legislative Authority for
Development, Implementation, and, Administration of

Ranked-Choice Voting)

10.  The Maine Senate repeats and realleges the allegations set forth in Paragraphs 1
through 9 as if fully set forth herein.

11.  Article IV of the Constitution of Maine allocates legislative power to the Maine
Legislature, including the House of Representatives and the Maine Senate as well as, under the
referendum process, to the people of Maine.

12. Article III, Section 1 of the Constitution of Maine provides that the sovereign
authority of the State of Maine is divided between the three departments of Maine, the
legislative, executive, and, judicial.

13.  Article IlI, Section 2 of the Constitution of Maine expressly bars any person
belonging to one department of the government of Maine from exercising the powers properly
belonging to either of the other departments of the government of Maine.

14, The establishment and preservation of the separation of powers of the government
of Maine is essential to the integrity of the government of Maine and the welfare, safety, and
preservation of the liberties of the people of Maine.

15. Under the Constitution of Maine, the legislative authority is determined by the
limits that the Constitution of Maine imposes on it.

16.  Article IV of the Constitution of Maine reserves the authority to appropriate
public monies to the legislative authority as set forth and provided therein.

17.  Article IV of the Constitution of Maine further provides that monies may be
appropriated by concurrence of the House of Representatives and the Senate, subject to the right
of the Governor to veto such appropriation.

18. On November 8, 2016, the voters of the State approved a measure referred to the

people pursuant to Article IV, Part Third, Section 18 of the Constitution of Maine entitled An

Act to Establish Ranked-Choice Voting (hereinafter variously “the Act” or “the Ranked-Choice
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Voting Act”) which created a new method of casting ballots and receiving, sorting, counting,
and, declaring votes for the offices of Governor, State Senator, and, State Representative, as
well as for the offices of United States Senator and Representative to the United States House of
Representatives, which applied to elections held on or after January 1, 2018.

19.  The Act as approved by the voters did not appropriate or otherwise authorize the
expenditure of money to implement Ranked-Choice Voting.

20.  The Office of Fiscal and Program Review estimated the cost of implementing
Ranked-Choice Voting as approved by the voters on November 8, 2016 at $1,500,000.

21. In a sworn affidavit submitted to the Justices of the Supreme Judicial Court
Deputy Secretary, Julie Fiynn, cited and relied on the foregoing estimate of the Office of Fiscal
and Program Review.,

22.  Later, the Office of Fiscal and Program Review estimated the cost of L.D. 1646,
which, as introduced, would have implemented Ranked-Choice Voting, at $684,790 for Fiscal
Year 2017-2018 for the Secretary of State to develop, implement, and administer Ranked-Choice
Voting at $684,790 with an additional estimated cost of $96,768 for the Department of Public
Safety for Fiscal Year 2017-2018.

23.  In a public statement following the Secretary of State’s certification of the
requisite number of signatures for the petition to exercise the right of popular veto as set forth in
Article IV, Part Third, Section 17 of the Constitution of Maine, Secretary of State Dunlap
advised that it would cost $1,500,000 to implement Ranked-Choice Voting and urged the
Legislature to appropriate such monies.

24.  In Paragraph 54 of its complaint against the Secretary of State in The Committee
Jfor Ranked-Choice Voting, et al. v. Matt Dunlap, as Secretary of State, Civil Action Docket No.
CV-18-24, the plaintiffs alleged that the Secretary of State had “sufficient authority and financial
means to timely implement the [Ranked-Choice Voting] Law for the 2018 elections”. Complaint

of the Ranked-Choice Voting Committee, et al, at § 54.
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25.  In his Answer to the allegations in Paragraph 54, the Secretary admitted that he
had the authority to timely implement Ranked-Choice Voting law but denied all other allegations
in that paragraph, including that he had “sufficient financial means” to implement the law.
Answer of Secretary of State Matt Dunlap, at | 54.

26.  The Secretary of State and the Deputy Secretary of State have testified that the
Office of the Secretary of State will be expending public monies to develop, implement, and
administer Ranked-Choice Voting even though the legislative authority of Maine has never
appropriated public monies for that purpose.

27.  The commitment and expenditure of public monies by the Secretary of State
without authorization by the legislative authority of Maine violates the Separation of Powers
provided for in the Constitution of Maine as well as the statutory laws of Maine.

WHEREFORE, the Maine Senate prays that this Court declare that the authority to
appropriate monies lies solely with the legislative authority of the State of Maine as set forth in
Article IV of the Constitution of Maine; and,

That the legislative authority has not exercised its appropriating authority under Article
IV of the Constitution of Maine to appropriate or otherwise authorize the expenditure of public
funds to any person or officer, including the Secretary of State, to develop, implement, and,
administer Ranked-Choice Voting in the June 12, 2018 primary elections;

That, to the extent that the Secretary of State is claiming the right to use public monies
that have not been appropriated or otherwise authorized for the development, implementation,
and, administration of Ranked-Choice Voting for such purposes, the Secretary of State is acting
outside of his constitutional and statutory powers and is exercising powers which the
Constitution of Maine has reserved solely to the legislative authority, including the Maine Senate
and is in violation of Article [II, Section 2 of the Constitution of Maine; and,

That this Court issue a preliminary injunction and, upon further consideration, a
permanent injunction barring the Secretary of State from committing and expending public funds
of the State of Maine for the development, implementation, and, administration of Ranked-

{EP-02732992-v1}5



Choice Voting in the June 12, 2018 primary elections and all other elections unless and until

such time as the legislative authority of Maine appropriates public funds for that purpose.

COUNT I (DECLARATORY JUDGMENT)
(Lack of Legislative Authority to Develop, Implement, and,

Administer Ranked-Choice Voting)

28. The Maine Senate repeats and realleges the allegations set forth in Paragraphs 1
through 27 as if fully set forth herein.

29. The Act as approved by the voters did not provide authority for the Secretary of
State to develop, implement, and, administer Ranked-Choice Voting.

30. In Article I and Article IV, Part First, Section Five, Article IV, Part Second,
Section Three, and, Article V, Part First, Section Three, the Constitution of Maine has always
placed primacy on the electoral process and the integrity of that process.

31.  The procedures for receiving, sorting, counting, and, declaring the votes as set
forth in Article 1V, Part First, Section Five, Article TV, Part Second, Section Three, and Article
V, Part First, Section Three have served as the basis for the statutory process for conducting
primary elections under Title 21-A of the Maine Revised Statutes.

32.  The election procedures set forth in Title 21-A provide detailed directions to the
Secretary of State, local election officials, and, with respect to recounts, to the Maine State
Police for the purpose providing clear guidance and authority in the conduct of Maine’s
elections.

33. In the Second Session of the 128" Legislature, the Legislature enacted L.D. 1646,
as amended. (Attachment A). The aforementioned rule-making authority was originally enacted
as part of L.D. 1646 (Attachment A, at Section § 10 (codified at 21-A M.R.S § 723-A(5-A)) and
was contingent on the Secretary developing making a full report to the Legislature on how

Ranked-Choice Voting should be implemented. Attachment A at § 12 (uncodified).
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34. On Februéry 2, 2018, a petition was filed with the Secretary of State pursuant to
Article IV, Part Third, Section 17 of the Constitution of Maine which suspended certain section
of L.D. 1646, as enacted, but which did not suspend Section 10 of L.D. 1646; that is, 21-A
M.R.S § 723-A (5-A).

35.  The filing of the Article IV, Part Third, Section 17 petition had the effect of
suspending Section 13 of L.D. 1646, as enacted, but leaving effect Section 10—Section 723-
A(5-A). Without the report required by Section 13 of L.D. 1646, as amended, the standards set
forth in Section 10—21-A M.R.S. 723-A(5-A) lack sufficient standards to constitute a lawful
delegation by the legislative authority to the Secretary of State to develop and issue rules over
the electoral process.

36.  Neither the Legislature nor the people of Maine acting pursuant to Article IV have
authorized any executive officer to develop election procedures without first specifying to such
executive officer measures binding on that officer that would ensure that the elections have the
integrity and openness required by Article IV, Part First, Section 5.

WHEREFORE, the Maine Senate prays that this Court declare that, by itself, Section 10
of L.D. 1646, as amended—that is, 21-A M.R.S § 723-A(5-A)—lacks sufficient standards to
constitute a vaiid delegation of lawmaking and rulemaking authority by the Legislative
department to the Secretary of State for the development, implementation, and administration of
Ranked-Choice Voting in the June 12, 2018 primary elections; and,

That the Secretary of State’s exercise of rulemaking authority over elections under
Section 723-A(5-A) constitutes an arrogation of authority of the Legislative department under
Article I'V of the Constitution of Maine; and,

That the Secretary of State’s exercise of rulemaking authority over elections under
Section 723-A(5-A) violates the Separation of Powers provided in the Constitution of Maine and,

in particular, by Article III, Sections 1 and 2; and,

{EP - 02732992 -vi}7



That this Court issue preliminary and mandatory injunctions prohibiting the violation of

the Separation of Powers and. in particular, Article IiI, Sections 1 and 2 of the Constitution of

Maine.

COUNT III (DECLARATORY JUDGMENT)
(Lack of Authority to Take Possession of Ballots)

37.  The Maine Senate repeats the allegations set forth in Paragraphs | through 36
above as if fully set forth herein.

38.  Section 737-A of Title 21-A provides that, where a recount is requested for the
offices of Senator, Representative, or for a county office ,the Secretary of State must notify the
Maine State Police who, by direction of Section 737-A, must take “physical control of all ballots
and related materials involved in the recount as soon as possible.” 21-A M.R.S. § 737-A.
Section 737-A further provides that, where a recount statewide office, congressional office, or
referendum, the Maine State Police must take possession of the ballots and related materials but
that the Secretary of State “may direct the State Police to retrieve ballots from certain voting
jurisdictions so that the recount may be conducted in stages...” /d.

39.  Section 737-A constitutes a directive from the Legislature to the Maine State
Police to take physical control of municipally-cast ballots and related materials when properly
notified that a recount has been requested.

40.  Except for recounts provided for in Title 21-A, M.R.S § 737-A, ef seq., neither the
Legislature or the people of Maine have authorized any persons, including law enforcement
officers, to take custody of ballots which have been cast in municipalities and which, by law,
have been commended to the possession, custody, and control of particular and designated
municipal officials.

41. Except for recounts provided for in Title 21-A M.R.S § 737-A, ef seq., neither the
Legislature nor the people of Maine acting pursuant to Article IV have authorized any executive

officer, including the Secretary of State, to order municipal officials to relinquish custody of
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ballots to any person or official, to allow municipal ballots to removed from said municipal
officials, and, to be delivered to any other person, including the Secretary of State.

42.  In testimony before a committee of the Legislature, the Secretary of State and the
Deputy Secretary of State asserted that the Office of the Secretary of State would seek to enlist
the assistance of law enforcement officers, including members of the Maine State Police,
wardens of Inland Fisheries and Wildlife, and, other law enforcement officers from departments,
agencies, or political subdivisions yet to be identified to remove ballots from the possession,
custody, and control of the designated municipal officials charged with such maintaining such
possession, custody, and control.

43. Draft Rules issued by the Secretary of State provide that the “RCV count” will be
held at a central location “in a suitable facility in Augusta...” and provides further that, “[t}he
Secretary of State is responsible for security of the storage and counting space.” ch. 535, 29-250,
§ 5(1).

44,  The Draft Rules issued by the Secretary of State provide further that, “the
Secretary of State will notify the Department of Public Safety (DPS) and the affected
municipalities that election materials will be retrieved.” /d. at §5(2). The Draft Rules further
state that, “DPS is responsible for coordinating and supervising the retrieval of all baliots and/or
memory devices, as applicable, from the affected municipalities; transportation of these materials
to the RCV counting facility; and, ensuring the security of these materials while in DPS
custody.” Ibid

45,  Neither the Legislature nor the legislative authority of the people of Maine has
authorized the Office of the Secretary of State to exercise authority over any executive branch
officials, including members of the Department of Public Safety, wardens of Inland Fisheries and
Wildlife, or any other law enforcement officers from departments, agencies or political
subdivisions yet to be identified.

46.  The assertion by the Office of the Secretary of State over law enforcement
officers, as aforesaid, without the express authority of the Legislature or the legislative authority
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of the people of Maine exceeds the authority invested in the Secretary of State by the
Constitution of Maine and the statutory law of Maine.

WHEREFORE, the Maine Senate prays that this Court declare that neither the Maine
Legislature nor the people of Maine acting under Article IV of the Constitution of Maine have
authorized or directed the Department of Public Safety or any other law enforcement officials to
take physical possession of the ballots and related materials in the possession, custody and
control of municipal election officials for the purpose of effecting the of counting “rounds” of
voting under the Ranked Choice Voting Act; and,

That neither the Maine Legislature nor the people of Maine acting under Article IV of the
Constitution of Maine have authorized the Secretary of State to request or direct the Department
of Public Safety or any other law enforcement officials to take physical possession of the ballots
and related materials in the possession, custody and control of municipal election officials for the
purpose of effecting the counting of “rounds™ of voting under the Ranked-Choice Voting Act;
and,

That, the Department of Public Safety and all other law enforcement officials lack the
authority to take physical possession of ballots and related materials from municipal election
officials for the purpose of effecting the counting of “rounds” of voting under the Ranked-Choice
Voting Act; and,

That the Secretary of State lacks the authority to request or direct the Maine State Police
and any other law enforcement officials to take physical possession of ballots and related
materials for the purpose of effecting the counting of “rounds™ of voting under the Ranked-
Choice Voting Act; and,

That, should the Department of Public Safety or other law enforcement officials take
physical possession of the ballots and related materials from the lawful possession, custody, and
control of municipal election officials for the purpose of effecting the counting of “rounds” of
voting under the Ranked Choice Act, such law enforcement officials will have arrogated the
authority of the legislative department under Article IV to authorize and delimit such action; all
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in violation of the Separation of Powers set forth in the Constitution of Maine and, in particular,
in Article II1, Sections 1 and 2; and,

That, should the Secretary of State request or direct the Department of Public Safety or
other law enforcement officials to take physical possession of ballots and related materials from
the possession, custody, and control of municipal election officials for the purpose of effecting
the counting of “rounds” of voting under the Ranked-Choice Voting Act, the Secretary of State
will have arrogated the authority of the Legislative department under Article IV to authorize and
delimit such action, all in violation of the Separation of Powers set forth in the Constitution of
Maine and, in particular, in Article 1I1, Sections 1 and 2; and

That this Court issue preliminary and mandatory injunctions prohibiting the violation of

the Separation of Powers and, in particular, Article Ill, Sections 1 and 2 of the Constitution of

Maine.

COUNT IV (DECLARATORY JUDGMENT)
(Lack of Authority to Surrender Possession of Ballots)

47.  The Maine Senate repeats the allegations set forth in Paragraphs 1 through 46
above as if fully set forth herein.

48.  The Rules issued by the Secretary of State provide, inter alia, that, “DPS is
responsible for...retrieval of ballots and/or memory devices, as applicable, from the affected
municipalities...” ch. 535, 29-250, § 5(2).

49,  The Rules issued by the Secretary of State further provide that, “[m]unicipalities
that used the digital scan tabulators to tabulate their ballots will provide DPS with all memory
devices containing results and cast vote records for the election.” Ibid

50.  The Rules issued by the Secretary of State further provide that, “[i]f any ballots
were not scanned by tabulator, the municipality must seal these ballots in a separate tamper-
proof container from the fully scanned and counted ballots, and must provide the contained

unscanned ballots to DPS along with the memory devices. Municipalities that hand-counted
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their absentee and election day ballots must provide DPS with all tamper-proof containers used
to seal the hand-counted ballots cast in the election.” Jbid.

51.  Except for recounts provided for in Title 21-A, M.R.S § 737-A, et seq., neither the
Legislature nor the people of Maine have authorized the Secretary of State to require any
municipal election officials to perform the tasks and duties as set forth in the Draft Rules as
alleged above.

52.  Except for recounts provided for in Title 21-A, M.R.S § 737-A, ef seq., neither the
Legislature nor the people of Maine acting under Article IV of the Constitution of Maine have
authorized any municipal officials charged with the custody of ballots which have been cast in
their respective municipalities to surrender possession, custody and control of those ballots to the
Department of Public Safety or any other officials.

53.  Except for recounts provided for in Title 21-A M.R.S § 737-A, et seq., neither the
Legislature nor the people of Maine acting pursuant to Article IV have authorized any executive
officer, including the Secretary of State, to direct municipal officials charged with the custody of
the ballots which have been cast in their respective municipalities to surrender possession,
custody and control those ballots to other persons.

WHEREFORE, the Maine Scnate prays that this Court declare that neither the Maine
Legislature nor the people of Maine acting under Article IV of the Constitution of Maine have
authorized or directed municipal election officials to surrender possession, custody or control of
the ballots and related materials to the Department of Public Safety or any other law enforcement
officials the purpose of effecting the of counting *rounds” of voting under the Ranked Choice
Vating Act; and,

That neither the Maine Legislature nor the people of Maine acting under Article IV of the
Constitution of Maine have authorized the Secretary of State to request or direct municipal
election officials to surrender possession, custody or control of the ballots and related materials
to the Department of Public Safety or any other law enforcement officials the purpose of
effecting the of counting “rounds” of voting under the Ranked Choice Voting Act; and,
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That the Secretary of State lacks the authority to request or direct the municipal election
officials to surrender possession, custody, and control over ballots and related materials for the
purpose of effecting the “rounds” of counting under the Ranked-Choice Voting Act; and,

That, municipal election officials who surrender physical possession, custody or control
of the ballots and related materials to any other person for the purpose of effecting the counting
of “rounds” of voting under the Ranked Choice Act, such law enforcement officials will have
arrogated the authority of the legislative department under Article IV to authorize and delimit
such action; all in violation of the Separation of Powers set forth in the Constitution of Maine
and, in particular, in Article II1, Sections 1 and 2, and,

That, should the Secretary of State request or direct municipal election officials to
surrender possession, custody and control of the ballots and related materials to any other person,
including but not limited to the Department of Public Safety or any other law enforcement
officials, for the purpose of effecting the counting of “rounds” of voting under the Ranked-
Choice Voting Act, the Secretary of State will have arrogated the authority of the Legislative
department under Article [V to authorize and delimit such action, all in violation of the
Separation of Powers set forth in the Constitution of Maine and, in particular, in Article II1,
Sections 1 and 2; and,

That this Court issue preliminary and mandatory injunctions prohibiting the violation of
the Separation of Powers and, in particular, Article III, Sections 1 and 2 of the Constitution of

Maine.

COUNT V (DECLARATORY JUDGMENT)
(Legislative Authority over Title 21-A)

54.  The Maine State Senate repeats and realleges the allegations set forth in

Paragraphs | through 53, as if fully set forth herein.
55.  Title 21-A, M.R.S § 723(1) provides that primary elections are to be determined
by a plurality of the votes. 21-A M.R.S § 723(1).
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56. Although the referendum approving Ranked-Choice Voting on November 8,
2016 added a definition at 21-A M.R.S § 1(27-C) that included primary elections, did not change
the substantive provision at Section 723(1) which required that primary elections be determined
by a plurality of the votes cast.

57.  In the Second Session of the 128" Legislature, the Legislature considered L.D.
1646, “An Act to Bring Ranked- Choice Voting into Constitutional Compliance”. (Attachment
B).

58.  As introduced, L.D. 1646 would have amended Section 723(1) to strike the
plurality requirement and replace it with ranked choice voting. Attachment B, at Section 5.

59.  The committee of jurisdiction, however, struck Section 5 altogether from L.D.
1646 and L.D. 1646 as so amended, and with other amendments, was enacted into law.

60.  The action of the Legislature as to L.D. 1646 left intact the plurality requirement
of Section 723(1) and that provision remains in full force and effect.

WHEREFORE, the Maine Senate prays that this Court declare that, Secretary of State
lacks the authority to amend Title 21-A; and,

That Section 723(1) remains in full force and effect; and,

That the Draft Rules of the Secretary of State must be revised to remain in compliance
with Section 723(1) and, to declare further that, to the extent such Draft Rules are inconsistent
with Section 723(1), they are null and void and constitute an arrogation by the Secretary of State
of legislative authority allocated to the Legislative department under Article IV and that such
action by the Secretary of State is all in violation of the Separation of Powers set forth in the
Constitution of Maine and, in particular, Article III, Sections | and 2; and,

That this Court issue preliminary and mandatory injunctions prohibiting the violation of
the Separation of Powers and, in particular, Article I, Sections | and 2 of the Constitution of

Maine.
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Dated:

Respectfully submitted,

Timothy¥ C. Woodcock, Esq. Bar
EATON PEABODY

P.O. Box 1210

80 Exchange Street, 7" Floor
Bangor, Maine 04402-1210
(207) 947-0111

Attorneys for Plaintiff

P Dumasn 5
Ryan P. Dumais. Esq. Bar®o. 4¥94

EATON PEABODY

P.O. Box 1210

80 Exchange Street, 7" Floor
Bangor, Maine 04402-1210
(207) 947-0111

Attorneys for Plaintiff

Kogy O M,oA2 BY

Kady S. Huff, Esq. BdeNo. 306
EATON PEABODY

P.O. Box 1210

80 Exchange Street, 7" Floor
Bangor, Maine 04402-1210
(207) 947-0111

Attorneys for Plaintiff
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LAW WITHOUT CHAPTER
GOVERNOR'S
SIGNATURE 316

NOVEMBER 4, 2017 PUBLIC LAW

STATE OF MAINE
EXHIBIT

IN THE YEAR OF OUR LORD g —L

TWO THOUSAND AND SEVENTEEN

H.P, 1137 - L..D. 1646
An Act To Implement Ranked-choice Voting in 2021

Be it enncted by the People of the State of Maine as follows:

Scc. 1. 21-A MRSA §1, sub-§27-C, as cnacted by IB 2015, c. 3, §1, is repealed
and the following enacted in its place:

27-C. Elcctions determined by ranked-choice voting. “Elections determined by
ranked-choice voting” means:

A, Primary elections for {he offices of United States Senator. ited Stat
Representative to Congress, Governor, Stale Senator and State Representative;

B. G | and special clections for the offices of Uniled Stales Senator and United
States Representstive to Congress; gn

ral and special election he offices or, St r te
Representative,
section i led De er |, 202 ior (g that date the v of
State ratify an amendment e itution of Maj icle P i el
Arti Part Se ections nd Article V, Past Fi ion 3 authorizi
the Legislature er enactment, to delermi e meth which _th ernor
ers of the State Senal House of R ntativ lecle

Sec, 2, 21-A MRSA §1, sub-§35-A, as enacted by IB 2015, ¢. 3, §2, is amended
to read:

35-A, Ranked-cholce voling. "Renked-choice voling” means the method of casling
and tabulating votes in which voters rank candidatcs in order of preference, tabulation
proceeds in sequential rounds in which last-place candidates are defeated and the
candidate witly the most votes in the final round is elected.

Thi ection i gled De ¢ 1, 2021 unless, prior to that date. the voters of
1 i me he titution i icle IV, P i i
cticle IV, Part Se ections 4 gnd Article V. Parl First, Section 3 authorizin
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the Lepislature, by proper enactment, to detenmine the method by which the Governox
and members of the State Senate and Flouse of Representatives are elected.

Seec. 3. 21-A MRSA §601, sub-§2, qJ, as enacted by IB 2015, c. 3, §3, is
amended to read:

J. For effiees-aleeted clections determined by ranked-cholce voting, the ballot must
be simple and easy to understand and allow a voter to rank candidates for an office in
order of preference. A voter may include no more than one write-in candidate among
that voter's ranked choices for each office.

This paragraph is repealed December | jor to that dale, the volers of

the State ratify an amendment to the Constitution of Maine, Article 1V, Part Ficst,

Section 5, Article IV, Past Second, Scctions 4 and 5 and Article V, P ion
uthorizing the Lepisla by proper enactment, to_determine the meth

which t} vernor end members of the State Senate and House of Representatives

are ¢lected.

Scc. 4. 21-A MRSA §695, first §, as amended by PL 2001, c. 516, §10, is further
amended to read:

Except for elections determined by ranked-choice voting, the following provisions
apply to the counting of ballots, The clection clerks shall count the ballots under the

supervision of the warden as soon as the polls are closed, except that if, in the opinion of
the municipal clerk the public interests will best be served, referendum ballots may be
counted on the day immediately following the election, as long as the count is completed
within 24 hours dfter the polls arc closed. If referendum ballots are counted under this
exception, the municipal clesk is responsible for the security and safekeeping of the
ballots until the count has been completed.

Seec. 5, 21-A MRSA §722, sub-§1, as amended by PL 2017, ¢, 141, §2, is further
amended 1o read:

1. How tabulated. The Secretary of State shall tabulate all votes that appear by an
clection return to have been cast for each question or candidate whose name sppeared on
the ballot. For effises—elected clections determined by ranked-choice voting, the
Secretary of State shall tabulate the votes according fo the ranked-choice voting method
described in section 723-A. The Sceretary of State shall tabulate the votes that appear by
an election return to have been cast for a declarcd writc-in candidale based on a recount
requested and conducted pursuant to section 737-A, subscction 2-A.

Sce. 6. 21-A MRSA §723, sub-§1, os amended by PL 2017, c. 248, §5, is further
amended to read:

1, Primary election. In a primary election held before December 1, 2021, the
person who receives a plurality of the votes cast for nomination to any office, as long as
there is at least one vote casl for that office, is nominated for that office, except for write-

in candidates under porsgraph A. In a primary election hefd on or sfier December 1.
N nati

2021, th ho is defermined the winuer pur t to secti
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to any office, ag long as {here is at least one vote cast for that office, is nominated for that -

office, except for write-in candidates under paragraph A.

A. A writc-in candidate who complies with section 722-A and who fulfills the other
qualifications under section 334 may be nominatcd at the primary election if that
person receives 8 number of valid write-in voles cqual to at least twice the minimum
number of signatures required under section 335, subscction 5 on a primary petition
for a candidate for (hat office.

B. The Secretary of State shall immediately certify by mail the nomination of each
person nominated by the primary election.

Sec. 7. 21-A MRSA §723, sub-§2, as amended by PL 2017, ¢, 248, §6, is further
amended to read:

2. Other clections. In any other clection excepl for those determined by ranked-
choice voting, the person who receives a plurality of the votes cast for clection to any
office, as long as there is at least one vote cast for that office, is elected to that office,
except that a write-in candidate must also comply with seclion 722-A,

Sec. 8, 21-A MRSA §723-A, sub-§2, s enacted by 1B 2015, c. 3, §5, is amended
{o read:

2. Procedurcs, Except as provided in subsections 3 and 4, the following procedures
are used 1o determine the winner in of an election fer-an-effice-eleeted determined by
ranked-choice voting. Tabulation must proceed in rounds. In each round, the number of
votes for cach continuing candidote must be counted. Each continuing ballot counts as
one vote for its highest-ranked continuing candidate for that round, Exhausted ballots are
nol counted for any continuing candidate, The round then ends with one of the following
2 potential outcomes.

A. If there arc 2 or fewer continuing candidates, the candidate with the most votes is
declared the winner of the clection.

B. Ifthere are more than 2 continuing candidatces, the last-place candidate is defeated
and a ncw round begins,

Scc, 9. 21-A MRSA §723-A, sub-§5, as enacted by IB 2015, c. 3, §5, is amended
to read:

5. Effect on rights of polilical partics. For all statutory and constitutional
provisions in the State pertaining to the rights of political parties, the nunber of votes cast
for a party’s candidate for an office eleeted determined by ranked-choice voting is the
number of votes credited to that candidate after the initin] counting in the first round
described in subscction 2.

Sce, 10, 21-A MRSA §723-A, sub-§5-A is cnacted to read:

% 1 The S f State ont the_pro nd_efficien
inistration ctions determined by ra hoice volj ini ]
uired under thi ection must include proce as determi oprigte
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Sccrotary of State, for requesting and conducting recounts of the results as determined in

the rounds of tabulatj escribed in subscction 2. Rules adopied pursu thi

subsection are routine technica! yules as defined by Title S, chapter 375, subchapter 2-A.

Sce. 11, 21-A MRSA §723-A, sub-§6, as cnacted by IB 2015, c. 3, §5, is
smended to read:

6. Application. This section applies (o elections held on or after January—-2048
Dec v 11,2021,

Scc. 12. 21-A MRSA §723-A, sub-§7 is enacted to read:
7. _Contingent repeal. This section is repesled December 1, 2021 unless, prior to

that date, the volers of the State ratify an amendment to the Constitution of Maine. Article
IV, Part First, Section 5. Article 1V, Part Second, Sections 4 and 5 and Asticle V., Port
Fi ect] uthorizing the Legislniure, by proper enaciment. to determine the
method b ich the Governor and members of the Stale Sensle and House of

Representatives are elected.

Sec. 13. Secretary of State to report. The Secretary of State shall conduct an
evaluation of implementation of ranked-chaice voting for primary elections for the
offices of United States Senator, United States Representative to Congress, Governor,
State Secnator and State Representative and general and special elections [or the offices of
United States Senator and United States Representative 1o Congress, including, but not
limited to, identification of statutory conflicts between Initiated Bill 2015, chapter 3 as
amended by this Act and relevant provisions of the Maine Revised Statutes, The
evaluation must include an cstimale of the costs associated with the implementation of
ranked-choice voting. No Iater than January 2, 2019, the Sceretary of State shall submit a
report {o the joint standing committee of the Legislature having jurisdiction over election
matiers, including recommended legislation, for the administration of ranked-choice
voting for the clections es deseribed in this seclion. The joint standing committee of the
Legislature heving jurisdiction over clection matters is authorized to submit legislation
based on the report described in this section to the First Regular Scssion of the 129th
Legislature,

Scc. 14. Contingent legislation, If the Maine Revised Statutes, Title 21-A,
section 723-A is repealed pursuant to Title 21-A, section 723-A, subsection 7, the joint
standing committee of the Legislature having jurisdiction over election matters shall
submil a bill to the Second Regular Session of the 130th Legislature to reflect the repeal
of ranked-choice voling provisions found in the Mainc Revised Statutes.
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Be it enncted by the People of the State of Maine as follows:

Sec. 1. 21-A MRSA §1, sub-§27-C, as enscted by IB 2015, ¢. 3, §l, is repealed
and the following enacted in its place:

27-C. Elections determined by ranked-choice voting. "Elections determined by
ranked-choice voting” means:

A, Pri elections for {he i of Uniled Sta enator, Unite e

Representative to Congress, Governor, State Senator and State Representative;

B. General and special elections for the offices of United States Senator and United
States Representative to Congress; and

C._Genoral and special elections for the offices of Governor, State Senator and State
Reapreseniative.

This_parapraph takes effect only if an amendment to the Constitution of Maine,

rlicle TV, Pert Fi ion 5, Article IV, Part Second, Sections 4 and 5 and Article
V., Part First, Section 3 that authorizes the Lepisiaturc, by proper enactment, to
determine the method by which th ernor and members of the State Senate and

House of Represenietives are elected is ratified.

Sce, 2. 21-A MRSA §601, sub-§2, §J, as cnacted by IB 2015, <. 3, §3, is
amended to read:

J. For affices-elested eleclions determined by ranked-choice voting, the ballot must
be simple and easy to understand and allow a voter to rank candidates for an office in
order of preference. A voler may include no more than one write-in candidate among
that voter's ranked chaices for cach office,

Scc. 3. 21-A MRSA §695, first ¥, as amended by PL 2001, c. 516, §10, is fusther
amended to read:

Except_for elections determined by ranked-choice voling, the following_provisions
he_countj llots. The clection clerks shall count the ballots under the

supervision of the warden as soon as the polls are closed, except that if, in the opinion of
the municipal clerk the public interests will best be served, referendum ballots may be
counted on the day immediately following the election, as long as the count is completed
within 24 hours after the polls arc closed, If referendum ballots are counted under this
exception, the municipal clerk is responsible for the security and safekeeping of the
ballots until the count has been completed.

Sce. 4, 21-A MRSA §722, sub-§1, as amended by PL 2017, c. 141, §2, is further
amended to read:

1. How tabulated. The Secrctary of State shall tabulate all votes that appear by an
election return to have been cast for each question or candidatc whose name appeared on

the ballot. For effiees—olested gleclions determined by ranked-choice voting, the
Sccretary of State shall tabulate the votes according to the ranked-choice voting method
described in section 723-A. The Secretery of State shell tabulate the votes that appear by
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an election retum (o have been cast for a declared write-in candidate based on a recount
requested and conducted pursuant to section 737-A, subsection 2-A.

Secc. 5. 21-A MRSA §723, sub-§1, as amended by PL 2017, c. 248, §5, is further
amended to rend:

1. Primary election, In n primary election, the person who receives-a-plurelity-of
the-vetes-east is delermined the winner pursuant to gection 723-A for nomination to eny
office, as long as there is at least one vote cast for that office, is nominated for that office,
except for write-in candidates under paragraph A.

A. A wrile-in candidate who complies with section 722-A and who fulfills the other
qualifications under section 334 may be nominated at the primary election if that
person receives a number of valid write-in votes equal to at least twice the minimum
number of signatures required under section 335, subscction 5 on a primary petition
for a candidate for that office.

B. The Secretary of State shall immediately certify by mail the nomination of cach
person nominated by the primary election,

Sce. 6. 21-A MRSA §723, sub-§2, as amended by PL 2017, c, 248, §6, is {urther
amended (o read:

2. Other elections. In any other election gxcept for those determined by sanked-

choice voting, the person who receives a plurality of the votes cast for election to any
office, as long as there is at least onc votc cast for thet office, is elected 1o that office,
cxcept that a write-in candidate must also comply with section 722-A.

Sec. 7. 21-A MRSA §723-A, sub-§2, as enacted by IB 2015, ¢. 3, §5, is amended
to read:

2. Procedures, Except as provided in subscctions 3 and 4, the following procedures
are used to determine the winner ia of an clection for-an-effice-elested determined by
ranked-choice voting. Tebulation must proceed in rounds. In each round, the number of
votes for each continuing candidate must be counted. Each continuing ballot counts as
one vote for its highest-ranked continuing candidate for that round. Exhausted ballots are
not counted for any continuing candidate. The round then ends with one of the following
2 polential outcomes.

A. If there are 2 or fewer continuing candidates, the candidate with the most voles is
declared the winner of the election,

B. If there are more than 2 continuing candidates, the {ast-place candidate is defeated
and a new round begins,

Sec. 8. 21-A MRSA §723-A, sub-§5, as enacted by IB 2015, c. 3, §5, is amended
lo read:

5. Effcct on rights of political parties. For all statutory and constitutional
provisions in the State pertaining to the rights of political parties, the number of votes cast
for a party's candidate for an office elested delenmined by ranked-cholce voting is the
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number of votes credited to that candidate after the initial counting in the first round
described in subseclion 2.

Scc. 9. 21-A MRSA §723-A, sub-§5-A is enacted to read:

5-A. Rules. The Secretary of State shall adopt rules for the proper and cfficient
administration of clections determined by ranked-choice voting. At a_minimum, mles

required under this ection must include procedures, ns determined nppropriste by the

Secretary of State, for requesting and conducting recounts of the results as determined in

the rounds of tabulation ribed in subsection 2, Rules adopte nt_to_this
subsection ere routing technica] rul defined by Title 5. chapter 37 hapter 2-
SUMMARY

This bill amends the ranked-choice voting law to bring it into complionce with the
Constitution of Maine by applying the provisions of the law only 1o primary elections for
the offices of United Stales Scnator, United States Representative to Congress, Governor,
State Senator and State Representative and general and special elections for the offices of
United States Senator and United States Representative 1o Congress. The bill does not
allow rankcd-choice voting to be used for general and special elections for the offices of
Governor, State Sepator and State Represcntative unless an amendment to the
Constitution of Maine, Article 1V, Part First, Scction 5, Article IV, Part Second, Sections
4 and 5 and Article V, Part First, Scction 3 that authorizes the Legislature, by praper
cnaciment, to determine the method by which the Governor and members of the State
Senate and House of Representatives are elected is ratified.

The bill requires the Secretary of State to adopt routine technical rules for the
administration of rankcd-choice voting, including tho adminisiration of recounts.

FISCAL NOTE REQUIRED
(Sce attached)
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Anu Act To Bring Maine's Ranked-choice Voting Law into Constitutional Compliance

Fiscal Note for Owiginal Bill
Sponsor: Rep. Ackley of Monmouth
Committee: Not Referred
Fiscal Note Required: Yes

- .

Fiscal Note

Current biennium cost increase - General Fund
Curreit biennium cost increase - Highway Fund

Fiscal Detafl and Notes
This bill implements ranked-choice voting for primary elections and general and special elections for the offices of
United States Senator and United States Representative to Congress. The Depariment of Secrelary of State will
require General Fund appropristions of $684,790 in fiscal year 2017-18 and $542,440 in fiscal year 2018-19 and the
Depariment of Public Safety will require $96,768 annually beginning in fiscal year 2017-18. It will also require
Highway Fund allocations to the Department of Public Safety of $52,106 annually beginning in {iscal year 2017-18.
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