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With the fast-track authority that President Obama seeks, he would be able to negotiate trade 

agreements and present them to Congress for an up-or-down vote, with no amendments or 

filibusters permitted. Such agreements would then require only fifty-one votes, not sixty, to pass. 

Paul Ryan recently said, on CNN, that “every President since Franklin Delano Roosevelt has 

had” some form of fast-track authority. That is not quite right—Richard Nixon never got it, 

although he initiated the modern version of it. Still, not having it plainly galls Obama. And his 

only realistic hope of enacting the T.P.P. now turns on getting fast-track authority from the 

House. 

The Senate passed fast-track last month, sixty-two to thirty-seven, with only fourteen Democrats 

voting yes. Boehner and Ryan expect to be able to produce two hundred Republican votes. That 

means eighteen Democratic votes are needed. Nancy Pelosi, the minority leader, is reported to be 

working closely with Boehner and Ryan to come up with the number they need—although she 

still hasn’t said which way she’ll vote herself. That’s how strange the legislative politics of the 

T.P.P. have become. Nearly every constituency in the Democratic Party opposes it; and the more 

they learn about it, the more they oppose it. And yet their leader, Obama, wants it badly. 

But why? Maybe it’s a better agreement—better for the American middle class, for American 

workers—than it seems in the leaked drafts, where it appears bent to the will of multinational 

corporations. John Kerry, the Secretary of State, and Ashton Carter, the Secretary of Defense, 

co-authored a column on Monday in USA Today arguing, in evangelical tones, that the T.P.P. 

will usher in a glorious new era of American-led prosperity, a “global race to the top” for all 

parties. Meanwhile, the A.F.L.-C.I.O. sees only a race to the bottom. Organized labor, by all 

accounts, plans to punish any elected Democrat who supports the T.P.P., or even supports fast-

track for Obama, in the next campaign. It’s difficult, again, to evaluate the agreement when we 

can’t see it. And it will be difficult for Congress to do its job if its members can’t study each part 

of the many-tentacled T.P.P. on its merits, but must simply vote yes or no on the whole shebang. 

What’s the rush? Is it simply Obama’s wish to make his mark on history and to complete his 

pivot toward Asia before his time is up? Politicians are often accused of supporting pro-corporate 

policies to please wealthy backers, looking toward the next campaign. That can’t be Obama’s 

motive now. 
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What will TTIP mean for food and climate? 

 

Submitted by Vicki Hird on 16 Jun 2015 - 8:22am. 

 

This blog-post is written by FCRN advisory board member Vicki Hird MSC FRES RSA. She is a 

food, farming and environmental professional with 25 years’ experience in research, policy 

advocacy and campaigning with some great wins, some moderate successes, some useful 

failures, many reports and a book on food and farming policy. She started out studying slime 

mould ecology and agricultural pest control but got sidetracked…  

 

A trade treaty between the US and EU, which represents around a third of global trade, should be 

big news. And rightly so. The Transatlantic Trade and Investment Treaty (TTIP) will result in a 

comprehensive free trade and investment treaty between the European Union and the USA. It is 

aimed at reducing barriers to trade between the two blocks - such as customs duties, red tape and 

restrictions on investment.  Negotiations started in June 2013 are expected to conclude in 2016. 

It could have a potentially major effect on our economy, businesses and society.  

And it may not. Making a concrete case for why this trade negotiation is so contentious and 

increasingly problematic is not so easy.  In the absence of a negotiating text, when talking of 

trade negotiations going on behind well closed doors, it is often a case of known unknowns and 

unknown unknowns.  

The politics are getting very messy (link is external) – and for some EU members states a bit tied 

up in national politics right now (see some MEPs making a merry with parliament (link is 

external)). In the US the ability of the Obama administration to fast track these negotiations (link 

is external) is getting mired in politics.  

There is much hype about how much economic gain and how many jobs would be created 

through greater trade between these two giants. The modelling and data these claims are based 

on have been strongly critiqued (link is external).  

Yet what is clear that any wide-ranging trade deal between the EU and US could have a 

significant impact on global food trade. In such deals, food and farm related regulations may be 

traded away in the negotiations in return for gains in other areas. The real „unknown 

unknowns‟.  Additionally, given that both climate and chemical related policies (including 

pesticides and food treatments) are also likely to be affected, the impact on food production and 

consumption could go far wider.   
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TTIP – why complacency is not a good idea  

Trade negotiations in the era of the General Agreement on Tariffs and Trade used to be about 

reducing trade barriers, such as quota and import taxes. Now they are more about the alignment 

of regulations. And we have, rightly, a strongly regulated food sector.  

TTIP cannot change European laws and regulations outright, yet it could create huge pressure to 

weaken how those rules are applied – and it can chill the development of new rules for consumer 

protection or public safety. Other similar trade partnerships have shown this. The North 

American Free Trade Agreement (NAFTA) which allows free trade between Canada, the US and 

Mexico for instance – 20 years old last year–weakened labour, environmental and public health 

standards.[1] It also accelerated an obesity epidemic in Mexico. (link is external) In the UK the 

MPs Environmental Audit Committee (EAC) reported on findings of their TTIP enquiry noting 

that it “could weaken European and UK environmental and public health regulations if laxer US 

regulations are ‘mutually accepted’ in the deal”. [2]  

Additionally the Investor State Dispute Settlement (ISDS) – a core and hugely contentious 

element of this and many other trade treaties –provides a means by which corporate interests can 

override governments – if corporations believe that laws restrict or harm their investments. In 

essence, companies are given powers to contest – and potentially reverse – government decisions 

(on health, environment etc.) using international private tribunals.  There are many examples 

where this mechanism has proved effective for them.[3] The EAC noted further that the 

“prospect of litigation … produces a chilling effect on policy-making” and noted also that there 

was not a strong case made yet for ISDS whilst many risks in introducing it.    

What the TTIP may do to regulations  

Trade commissioner Cecilia Malmström insists that the alignment of European and American 

regulations will not be at the expense of the environment, health, safety or consumer 

protection.[4]  

Sam Lowe of Friends of the Earth highlighted in a 2014 blog three key concerns from his 

reading of the European Commission draft TTIP chapter on Sanitary and Phytosanitary (food 

safety, animal health and plant health) issues (link is external), leaked to the US based Institute 

for Agriculture and Trade Policy[5]:    

1. Food safety standards jeopardised by conflict of interest - the EU is pushing for a 

system of „mutual recognition‟. This means that both parties (the EU and US) would 

accept each other‟s approach so long as it complies with “the importing Party‟s 

appropriate level of protection”. Each may lodge an objection on individual issues, so 

long as it doesn‟t create an “unjustified barrier to trade” … whatever that is.  

2. Cut in port inspections could lead to a rise in contaminated food imports - The 

European Commission is planning to reduce port of entry food safety inspections and 

tests. This increases the probability of contaminated goods slipping through the safety 

net; and the importing party would be required to accept the exporting party‟s judgement 

despite there being clear safety concerns.  
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3. Importing countries lose power to block suspected unsafe food from entering. Even 

if the importing party suspected contamination, TTIP would render it unable to ban or 

restrict imports of the potentially infected product.  

Beyond these basics there are other food related concerns in the „known unknown‟ category. One 

of the US government‟s key objectives is to secure better access to European markets for US-

grown GM food. US negotiators, pushed by their biotech industry, see Europe‟s labelling rules 

and safety checks for GM food as barriers to trade (link is external). The US was hugely annoyed 

at (link is external) the recent EU decision to allow members states to ban GM. It is unclear how 

this will be used in negotiations. Will the EU give in on GM seeds and food in return for another 

part of the deal?  

Pesticides and chemicals used in the food sector are another potential stumbling block. The 

European Parliament's environment committee reports (link is external) that 82 pesticides used in 

the US are banned in Europe. The precautionary principle which underpins EU chemical safety 

rules and licencing[6] – is almost the opposite of the US approach where the onus is on 

authorities to prove that a chemical is hazardous before imposing any restrictions.  Endocrine 

disrupting chemicals (link is external) – a group which includes chemicals used in food 

packaging and some pesticides and which are linked to reproductive disorders and some cancers 

-  has been identified already as TTIP sensitive. Reports of meetings have suggested that 

proposed new EU bans on use of this group of chemicals have been watered down to 

accommodate the US position during the TTIP negotiations (link is external).   

Hormones and chemical washes as well as standards overall (including those affecting livestock 

welfare) used in the livestock industry are also hugely contentious. European Parliamentarians 

published a paper (link is external)outlining concerns that if the EU accepts US standards then 

EU farmers will be disadvantaged. UK farmers hold mixed views (link is external) – there is a 

huge opportunity to get Americans eating our sheep apparently - but they are clearly concerned 

at having their market flooded.  

How trade-treaties influence our climate policies?  

It is worth noting how our fellow campaigners in the US see this negotiation. This blog reflects 

on some of their deep (link is external) concerns about TTIP. Amongst many, a major concern is 

how the EU appears to want the US to end its current legal prohibition on crude oil exports and 

restrictions on natural gas exports. That means more US coal, oil and gas exports that will fuel 

continued global warming and it “threatens to turn the US into an EU fracking colony”. This 

would have direct (land and water) and indirect implications for food production.  

As FCRN members know well, the IPCC make it clear that climate change is already drastically 

affecting food security for some and is set to grow in impact globally unless strong and rapid 

action is agreed at the UNFCCC and at national level. A 2°C rise in temperature will have 

enormous impacts on agricultural and other types of food production around the world. This will 

be via heat waves, droughts, loss of farmland and fisheries and flooding. Weather extremes, 

disease spread, sea level rise, ocean acidification, and salinization will all worsen the extent and 
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severity of food impacts. Agriculture is also central to the lives and livelihoods of billions 

globally so the social impacts are and will be severe.  

With every failure to curb temperature rise, the extent of these impacts become harsher. If TTIP 

and other such treaties increase the likelihood of more fossil fuels (link is external) being taken 

out of the ground we can be clear the food impact is at the very least unhelpful.  

So whilst overall it is not possible to say yet how the TTIP could affect the food system, the 

potential for harmful impacts are evident. The health, cultural, environmental, ethical and 

economic issues already plaguing our food system are unlikely to be sorted by more unfettered 

trade, a „harmonisation of legislation‟ and more corporate control.  

Perhaps I am being  unduly pessimistic, but positive impacts potentially arising from this 

agreement - in terms of a truly sustainable, resilient food system for all - have been hard to 

find.  That said, if you know of any - or have any additional details and comment about the 

agreement and its development, I‟d be keen to hear them.  

Any discussion via the FCRN website would be most welcome.  

Vicki Hird MSc FRES RSA.  

Please contribute with your views or share additional details in the comments box below - 

especially if you have suggestions on studies and reports looking into potential sustainability 

impacts from this agreement. You will need to be signed in as a member to do so. Contact us 

(link sends e-mail) if you have any problems.   

Connect with Vicki on twitter:  @Vickihird  

   

 

[1] For example a recent case http://www.commondreams.org/views/2015/04/09/new-nafta-

rulings-favor-corporations-over-community-values-environment (link is external)  

[2] http://www.publications.parliament.uk/pa/cm201415/cmselect/cmenvaud/857/85702.htm 

(link is external)  

[3] This paper provides an excellent overview - Christiane Gerstetter & Nils Meyer-Ohlendorf, 

Investor-State Dispute Settlement under TTIP: A risk for environmental regulation? (December 

2013) http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2416450 (link is external)  

[4] http://europa.eu/rapid/press-release_SPEECH-14-1921_en.htm (link is external)  

[5] http://www.iatp.org/documents/leaked-document-reveals-us-eu-trade-agreement-threatens-

public-health-food-safety (link is external)  
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[6] http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52000DC0001&from=EN 

(link is external)  
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New York Times  

 

U.S. Chamber of Commerce Works Globally 

to Fight Antismoking Measures 
 
By DANNY HAKIM  

JUNE 30, 2015 
KIEV, Ukraine — A parliamentary hearing was convened here in March to consider an odd 

remnant of Ukraine‟s corrupt, pre-revolutionary government. 
Three years ago, Ukraine filed an international legal challenge against Australia, over Australia‟s 

right to enact antismoking laws on its own soil. To a number of lawmakers, the case seemed 

absurd, and they wanted to investigate why it was even being pursued. 
When it came time to defend the tobacco industry, a man named Taras Kachka spoke up. He 

argued that several “fantastic tobacco companies” had bought up Soviet-era factories and 

modernized them, and now they were exporting tobacco to many other countries. It was in 

Ukraine‟s national interest, he said, to support investors in the country, even though they do not 

sell tobacco to Australia. 
Mr. Kachka was not a tobacco lobbyist or farmer or factory owner. He was the head of a 

Ukrainian affiliate of the U.S. Chamber of Commerce, America‟s largest trade group. 
  
From Ukraine to Uruguay, Moldova to the Philippines, the U.S. Chamber of Commerce and its 

foreign affiliates have become the hammer for the tobacco industry, engaging in a worldwide 

effort to fight antismoking laws of all kinds, according to interviews with government ministers, 

lobbyists, lawmakers and public health groups in Asia, Europe, Latin America and the United 

States. 
  
The U.S. Chamber‟s work in support of the tobacco industry in recent years has emerged as a 

priority at the same time the industry has faced one of the most serious threats in its history. A 

global treaty, negotiated through the World Health Organization, mandates anti-smoking 

measures and also seeks to curb the influence of the tobacco industry in policy making. The 

treaty, which took effect in 2005, has been ratified by 179 countries; holdouts include Cuba, 

Haiti and the United States. 
Facing a wave of new legislation around the world, the tobacco lobby has turned for help to the 

U.S. Chamber of Commerce, with the weight of American business behind it. While the 

chamber‟s global tobacco lobbying has been largely hidden from public view, its influence has 

been widely felt. 
Letters, emails and other documents from foreign governments, the chamber‟s affiliates and 

antismoking groups, which were reviewed by The New York Times, show how the chamber has 

embraced the challenge, undertaking a three-pronged strategy in its global campaign to advance 

the interests of the tobacco industry. 
In the capitals of far-flung nations, the chamber lobbies alongside its foreign affiliates to beat 

back antismoking laws. 
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In trade forums, the chamber pits countries against one another. The Ukrainian prime minister, 

Arseniy Yatsenyuk, recently revealed that his country‟s case against Australia was prompted by 

a complaint from the U.S. Chamber. 
And in Washington, Thomas J. Donohue, the chief executive of the chamber, has personally 

taken part in lobbying to defend the ability of the tobacco industry to sue under future 

international treaties, notably the Trans-Pacific Partnership, a trade agreement being negotiated 

between the United States and several Pacific Rim nations. 
“They represent the interests of the tobacco industry,” said Dr. Vera Luiza da Costa e Silva, the 

head of the Secretariat that oversees the W.H.O treaty, called the Framework Convention on 

Tobacco Control. “They are putting their feet everywhere where there are stronger regulations 

coming up.” 
  
Thomas J. Donohue, the head of the U.S. Chamber of Commerce, has defended the tobacco 

industry's right to sue under future international treaties. Credit Brendan Hoffman for The New 

York Times 
The increasing global advocacy highlights the chamber‟s enduring ties to the tobacco industry, 

which in years past centered on American regulation of cigarettes. A top executive at the tobacco 

giant Altria Group serves on the chamber‟s board. Philip Morris International plays a leading 

role in the global campaign; one executive drafted a position paper used by a chamber affiliate in 

Brussels, while another accompanied a chamber executive to a meeting with the Philippine 

ambassador in Washington to lobby against a cigarette-tax increase. The cigarette makers‟ 

payments to the chamber are not disclosed. 
It is not clear how the chamber‟s campaign reflects the interests of its broader membership, 

which includes technology companies like Google, pharmaceutical giants like Pfizer and health 

insurers like Anthem. And the chamber‟s record in its tobacco fight is mixed, often leaving 

American business as the face of a losing cause, pushing a well-known toxin on poor populations 

whose leaders are determined to curb smoking. 
The U.S. Chamber issued brief statements in response to inquiries. “The Chamber regularly 

reaches out to governments around the world to urge them to avoid measures that discriminate 

against particular companies or industries, undermine their trademarks or brands, or destroy their 

intellectual property,” the statement said, adding, “we‟ve worked with a broad array of business 

organizations at home and abroad to defend these principles.” 
The chamber declined to say if it supported any measures to curb smoking. 
The chamber, a private nonprofit that has more than three million members and annual revenue 

of $165 million, spends more on lobbying than any other interest group in America. For decades, 

it has taken positions aimed at bolstering its members‟ fortunes. 
While the chamber has local outposts across the United States, it also has more than 100 

affiliates around the world. Foreign branches pay dues and typically hew to the U.S. Chamber‟s 

strategy, often advancing it on the ground. Members include both American and foreign 

businesses, a symbiotic relationship that magnifies the chamber‟s clout. 
For foreign companies, membership comes with “access to the U.S. Embassy” according to the 

Cambodian branch, and entree to “the U.S. government,” according to the Azerbaijan branch. 

Members in Hanoi get an invitation to an annual trip to “lobby Congress and the administration” 

in Washington. 
Since Mr. Donohue took over in 1997, he has steered the chamber into positions that have 

alienated some members. In 2009, the chamber threatened to sue if the Environmental Protection 
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Agency regulated greenhouse gas emissions, disputing its authority to act on climate change. 

That led Nike to step down from the chamber‟s board, and to Apple‟s departure from the group. 

In 2013, the American arm of the Swedish construction giant Skanska resigned, protesting the 

chamber‟s support for what Skanska called a “chemical industry-led initiative” to lobby against 

green building codes. 
The chamber‟s tobacco lobbying has led to confusion for many countries, Dr. da Costa e Silva 

said, adding “there is a misconception that the American chamber of commerce represents the 

government of the U.S.” In some places like Estonia, the lines are blurred. The United States 

ambassador there, Jeffrey Levine, serves as honorary president of the chamber‟s local affiliate; 

the affiliate quoted Philip Morris in a publication outlining its priorities. 
The tobacco industry has increasingly turned to international courts to challenge antismoking 

laws that countries have enacted after the passage of the W.H.O. treaty. Early this year, Michael 

R. Bloomberg and Bill Gates set up an international fund to fight such suits. Matthew L. Myers, 

president of the Campaign for Tobacco-Free Kids, an advocacy group that administers the fund, 

called the chamber “the tobacco industry‟s most formidable front group,” adding, “it pops up 

everywhere.” 
In Ukraine, the chamber‟s involvement was no surprise to Hanna Hopko, the lawmaker who led 

the hearing in Parliament. She said the chamber there had fought against antismoking laws for 

years. 
“They were against the tobacco tax increase, they were against placing warning labels on 

cigarettes,” she said. “This is just business as usual for them.” 
Photo 
Country-by-Country Strategy 
More than 3,000 miles away, in Nepal, the health ministry proposed a law last year to increase 

the size of graphic warning labels from covering three-fourths of a cigarette pack to 90 percent. 

Countries like Nepal that have ratified the W.H.O. treaty are supposed to take steps to make 

cigarette packs less appealing. 
Not long afterward, one of Nepal‟s top officials, Lilamani Poudel, said he received an email from 

a representative of the chamber‟s local affiliate in the country, warning that the proposal “would 

negate foreign investment” and “invite instability.” 
In January, the U.S. Chamber itself weighed in. In a letter to Nepal‟s deputy prime minister, a 

senior vice president at the chamber, Tami Overby, wrote that she was “not aware of any 

science-based evidence” that larger warning labels “will have any discernible impact on reducing 

or discouraging tobacco use.” 
A 2013 Harvard study found that graphic warning labels “play a lifesaving role in highlighting 

the dangers of smoking and encouraging smokers to quit.” 
While Nepal eventually mandated the change in warning labels, cigarette companies filed for an 

extension and compliance has stalled. 
“Since we have to focus on responding to the devastating earthquake, we have not been able to 

monitor the state of law enforcement effectively,” said Shanta Bahadur Shrestha, a senior health 

ministry official. 
The episode reflects the chamber‟s country-by-country lobbying strategy. A pattern emerged in 

letters to seven nations: Written by either the chamber‟s top international executive, Myron 

Brilliant, or his deputies, they introduced the chamber as “the world‟s largest business 

federation.” 
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Then the letters mention a matter “of concern.” In Jamaica and Nepal, it was graphic health 

warnings on packages. In Uruguay, it was a plan to bar cigarettes from being displayed by 

retailers. The Moldovan president was warned against “extreme measures” in his country, though 

they included common steps like restricting smoking in public places and banning advertising 

where cigarettes are sold. 
A proposal to raise cigarette taxes in the Philippines would open the floodgates to smugglers, the 

government there was told. Tax revenue has increased since the proposal became law. 
“We are not cowed by them,” said Jeremias Paul, the country‟s under secretary of finance. “We 

meet with these guys when we‟re trying to encourage investment in the Philippines, so clearly 

they are very influential, but that doesn‟t mean they will dictate their ways.” 
Protecting tobacco companies is portrayed by the chamber as vital for a nation‟s economic 

health. Uruguay‟s president is warned that antismoking laws will “have a disruptive effect on the 

formal economy.” El Salvador‟s vice president is told that “arbitrary actions” like requiring 

graphic health warnings in advertisements undermine “investment and economic growth.” 
On the ground, the chamber‟s local affiliates use hands-on tactics. 
After Moldova‟s health ministry proposed measures in 2013, Serghei Toncu, the head of the 

American Chamber of Commerce in Moldova, laid out his objections in a series of meetings held 

by a regulatory review panel. 
“The consumption of alcohol and cigarettes is at the discretion of each person,” Mr. Toncu said 

at one meeting, adding that the discussion should not be about “whether smoking is harmful.” 
“You do not respect us,” he told the health ministry at another. 
At a third, he called the ministry‟s research “flawed from the start.” 
His objections were not merely plaintive cries. The American chamber has a seat on Moldova‟s 

regulatory review panel giving it direct influence over policy making in the small country. 
“The American Chamber of Commerce is a very powerful and active organization,” said Oleg 

Chelaru, a team leader on the staff that assists the review panel. “They played a very crucial role 

in analyzing and giving an opinion on this initiative.” 
Mr. Toncu, who has since left the chamber, declined to comment. Mila Malairau, the chamber‟s 

executive director, said its main objective was to make sure the industry “was consulted” in “a 

transparent and predictable manner.” 
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After recently passing in Parliament, the long-stalled measures were subject to fresh objections 

from the chamber and others, and have not yet been enacted. 
Fighting a Trade Exception 
In Washington, the U.S. Chamber‟s tobacco lobbying has been visible in the negotiations over 

the Trans-Pacific Partnership, a priority of the Obama administration that recently received 

critical backing in Congress. 
One of the more controversial proposals would expand the power of companies to sue countries 

if they violate trade rules. The U.S. Chamber has openly opposed plans to withhold such powers 

from tobacco companies, curbing their ability to challenge national antismoking laws. The 

chamber says on its website that “singling out tobacco” will “open a Pandora‟s box as other 

governments go after their particular bêtes noires.” 
The issue is still unresolved. A spokesman for the United States trade representative said 

negotiators would ensure that governments “can implement regulations to protect public health” 

while also “ensuring that our farmers are not discriminated against.” 
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Email traffic shows that Mr. Donohue, the chamber‟s head, sought to raise the issue in 2012 

directly with Ron Kirk, who was then the United States trade representative. In email exchanges 

between staff members of the two, Mr. Donohue specifically sought to discuss the role of 

tobacco in the trade agreement. 
“Tom had a couple of things to raise, including urging that the tobacco text not be submitted at 

this round,” one of Mr. Donohue‟s staff members wrote to Mr. Kirk‟s staff. The emails were 

produced in response to a Freedom of Information request filed by the Campaign for Tobacco-

Free Kids, which provided them to The Times. 
Mr. Kirk is now a senior lawyer at Gibson, Dunn, a firm that counts the tobacco industry as a 

client. He said in an interview that during his tenure as trade representative, he met periodically 

with Mr. Donohue but could not recall a specific conversation on tobacco. 
He said trade groups were generally concerned about “treating one industry different than you 

would treat anyone else, more so than doing tobacco‟s bidding.” 
The chamber declined to make Mr. Donohue available for an interview. 
A Face-Saving Measure 
In Ukraine, it was Valeriy Pyatnytskiy who signed off on the complaint against Australia in 

2012, which was filed with the World Trade Organization. At the time, he was Ukraine‟s chief 

negotiator to the W.T.O. His political career has survived the revolution and he is now an adviser 

to the Ukrainian prime minister, Mr. Yatsenyuk. 
In a recent interview, he said that for Ukraine, the case was a matter of principle. It was about 

respecting the rules. 
He offered a hypothetical: If Ukraine allowed Australia to use plain packaging on cigarettes, 

what would stop Ukraine from introducing plain packaging for wine? Then Ukrainian 

winemakers could better compete with French wines, because they would all be in plain bags 

marked red or white. 
“We had this in the Soviet times,” he said. “It was absolutely plain packaging everywhere.” 
Some Ukrainian officials have long been troubled by the case. 
“It has nothing to do with trade laws,” said Pavlo Sheremeta, who briefly served as Ukraine‟s 

economic minister after the revolution. “We have zero exports of tobacco to Australia, so what 

do we have to do with this?” 
Last year, he urged the American Chamber in Kiev to reconsider. 
“I wrote a formal letter, asking them, „Do you still keep the same position?‟ ” Mr. Sheremeta 

said. “Basically I was suggesting a face-saving way out of this.” But when he met with chamber 

officials, the plain packaging case was outlined as a top priority. 
They refused to back down. After Mr. Pyatnytskiy, a tobacco ally, was installed as his deputy, 

Mr. Sheremeta resigned. 
“The world was laughing at us,” he said of the case. 
Shortly after The Times discussed the case with Ukrainian government officials, there were new 

protests from activists. Mr. Yatsenyuk called for a review of the matter. Ukraine has since 

suspended its involvement, but other countries including Cuba and Honduras are continuing to 

pursue the case against Australia. 
Andy Hunder, who took over as president of the American Chamber of Commerce in Kiev in 

April, said the organization was moving on, adding, “We are looking forward now.” 
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Q&A on TTIP to leading trade expert Dr 

Gabriel Siles-Brügge, University of 

Manchester 

UNI Europa poses some of the tough questions to trade expert Dr Gabriel Siles-Brügge, Lecturer 

in Politics based at the University of Manchester, ahead of the plenary vote on TTIP in the 

European Parliament. 

Although the negotiations have taken longer than planned, it is as though there is a sense of 

urgency surrounding completing the trade agreement. Do you agree, and if so, why do you 

think this is so? 

Given the immense controversy that surrounds the negotiations of the trade agreement between 

the EU and the US (TTIP), it is not altogether surprising that negotiators are keen to press on. 

Delays not only embolden the opposition, and may result in a potential TTIP agreement being 

‘diluted’, but also mean that TTIP’s supporters in the business community may eventually lose 

interest in the talks (as indeed happened during the Doha Round of multilateral trade talks). 

You have followed the TTIP discussions closely, not only in Brussels, but around Europe 

and the US, what is your take on the report written by the European Parliament’s Trade 

Committee (INTA), and the new compromise amendment on investor-state-dispute 

settlement, ISDS, proposed by Schultz? Are you surprised? 

Having followed the political debate surrounding the recent INTA resolution, it is clear that the 

key fault-line was within the group of socialists and democrats (S&D group) in the European 

Parliament, with some of its members more concerned than others over the potential inclusion of 

ISDS provisions in TTIP. There are some suggestions, moreover, that the S&D agreed to a 

compromise amendment with the conservative EPPs in an earlier session of INTA (with softer 

language on ISDS than Bernd Lange’s earlier draft report) in exchange for a call in the resolution 

for TTIP to include enforceable labour standards in its sustainability chapter. The new 

compromise amendment (approved by a vote of 56 to 34 MEPs) seems to reflect these tensions 

within the S&D group: the concerns of several members over ISDS have been weighed up 

against a simultaneous interest in participating ‘constructively’ in the TTIP discussions and 

shaping them in an ostensibly more centre-left vein. 

Is it, as some claim, an ISDS light? 

Two things should be stressed at this point. First, the EP resolution is legally non-binding 

(although of course it carries much political significance as the EP has to give its w assent to the 

final TTIP text). Second, the amendment is the length of a short paragraph and there are 

therefore considerable ambiguities as to its meaning in practice. That being said, it is notable that 
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the text of the amendment does not reject the principle of foreign investor arbitration itself. It 

merely notes that this should be ‘subject to democratic principles and scrutiny’ through ‘public 

hearings’ where ‘publicly appointed, independent judges’ make decisions that ‘respect’ EU and 

Member State courts and which ‘cannot undermine public policy objectives’. It also mentions the 

need to include an appellate mechanism (whereby a ruling can be appealed, which is not 

currently the case). 

So, in short, the answer is broadly yes. The compromise sounds very much in tune with the 

European Commission’s proposals to reform ISDS by moving towards a permanent roster of 

arbitrators; including an appellate mechanism; clarifying the relationship to domestic courts (so 

that foreign investors have to choose whether to take their case to domestic courts or arbitration 

tribunals) and enshrining the ‘right to regulate’ in the investment protection text. These reforms 

(and the amendment which seems to implicitly support them) only tinker with the investment 

protection regime. Indeed investors will still likely be able to choose the proceeding they feel is 

most likely to give them the desired result: domestic court or arbitration tribunal. While the 

inclusion of an appellate mechanism and a permanent roster would represent modest 

improvements, on the whole the proposed changes do not appear to change the fundamental 

nature of a system where only investors can bring suits against states: their interests are 

ultimately privileged over public policy considerations. 

UNI Europa initiated that research on the position of collective agreements and ISDS was 

clarified. The answer from Prof. Dr. Markus Krajewski was that autonomous agreements 

could not be subject to ISDS, but tripartite agreements and generalised erga omnes 

agreements could. In your view, does the compromise agreement change this? 

The new amendment does not appear to change the fundamental principle that a foreign investor 

can bring a claim against a state, including potentially one based on tripartite agreements that are 

perceived to infringe their rights as investors. 

We have been reaching out to pro-TTIP/ISDS voices (via facebook and twitter) for good 

reasons why an ISDS is needed, but no one has answered. What do you hear the reasons 

are, and are they plausible? 

As far as I understand the case being made for ISDS in TTIP this rests on three broad sets of 

arguments. 

First of all, advocates will argue that EU-US investment flows can be boosted by providing 

investors with greater legal security, as there are both EU and US jurisdictions where courts are 

either slow/unreliable in upholding investor rights or indeed outright discriminate against foreign 

investors. On this, my argument would be that there is very little evidence that the inclusion of 

ISDS boosts investment between OECD states with developed legal systems (indeed, EU-US 

investment flows are already very substantial). Moreover, from a public policy perspective, why 

would you include a provision which systematically discriminates in favour of foreign investors 

when there is no systematic discrimination against such investors in either the EU or the US? 

The second argument that is often heard is that including ISDS in TTIP is necessary to set a 

precedent, and to ensure that such provisions can be included in a future investment agreement 

with China (such as the EU is currently negotiating). But China has gone from merely being a 



capital importing to a capital exporting country and is thus quite keen on such provisions in its 

bilateral investment treaties (BITs). 

A third, and related argument, is that TTIP provides an opportunity to reform the flawed system 

of BITs (which some supporters admit had their problems) and replace it with a new, improved 

system that protects investors while fully recognising the ‘right to regulate’ of states. Such an 

argument is made particularly forcefully with respect to the EU’s Member States that currently 

have ‘old-style’ BITs with the US. Moreover, there are currently (vague) proposals on the table 

to multilateralise the system of investor protection in TTIP by setting up a permanent investment 

court (on the base of the Commission’s proposed arbitrator roster). The problem here is 

threefold. For one, as I noted above in response to q. 3, a reformed ISDS does not alter the 

fundamental nature of the system, which privileges foreign investors over other considerations. 

Secondly, not only would TTIP not replace existing EU Member State BITs with the US (these 

would have to be terminated separately, with various ‘sunset clauses’ applying) but it would 

leave in place a whole network of EU BITs with third parties that would still be very difficult to 

reform. Finally, talk of a permanent, multilateral investment court is extremely premature at this 

stage as that would require the agreement of many other states, a number of which have started 

to voice fairly critical views of investor arbitration. 

Is TTIP ever going to happen? 

That’s the million dollar (or euro) question. At this stage I think it’s too early to tell what will 

happen. But TTIP will certainly take far longer to negotiate than its initiators had intended. The 

key questions are whether: a) business loses interest because the negotiations drag out or the 

agreement is substantially ‘watered down’ from its perspective; b) the opposition from civil 

society is appeased by compromises on such issues as ISDS or GMOs. 

For many more angles and insightful criticisms on TTiP, read Gabriel’s upcoming book 

available this autumn: TTIP: The Truth about the Transatlantic Trade and Investment 

Partnership (Polity Press) (co-authored with Ferdi De Ville). Available here 
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By Jason Szep, Patricia Zengerle and Matt Spetalnick 

WASHINGTON (Reuters) - The United States is upgrading Malaysia from the lowest tier on its 

list of worst human trafficking centres, U.S. sources said on Wednesday, a move that could 

smooth the way for an ambitious U.S.-led free-trade deal with the Southeast Asian nation and 11 

other countries. 

The upgrade to so-called "Tier 2 Watch List" status removes a potential barrier to President 

Barack Obama's signature global trade deal.  

A provision in a related trade bill passed by Congress last month barred from fast-tracked trade 

deals Malaysia and other countries that earn the worst U.S. human trafficking ranking in the eyes 

of the U.S. State Department. 

The upgrade follows international scrutiny and outcry over Malaysian efforts to combat human 

trafficking after the discovery this year of scores of graves in people-smuggling camps near its 

northern border with Thailand. 

The State Department last year downgraded Malaysia in its annual "Trafficking in Persons" 

report to Tier 3, alongside North Korea, Syria and Zimbabwe, citing "limited efforts to improve 

its flawed victim protection regime" and other problems. 

But a congressional source with knowledge of the decision told Reuters the administration had 

approved the upgraded status. A second source familiar with the matter confirmed the decision. 

Some U.S. lawmakers and human-rights advocates had expected Malaysia to remain on Tier 3 

this year given its slow pace of convictions in human-trafficking cases and pervasive trafficking 

in industries such as electronics and palm oil. 

This year's full State Department report, including details on each country's efforts to combat 

human trafficking, is expected to be released next week. 

State Department spokesman John Kirby said the report was still being finalised and that "it 

would be premature to speculate on any particular outcome." 

http://uk.reuters.com/article/2015/07/09/uk-usa-malaysia-trafficking-exclusive-idUKKCN0PJ00D20150709
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Obama visited Malaysia in April 2014 to cement economic and security ties. Malaysia is the 

current chair of the 10-nation Association of Southeast Asian Nations. It is seeking to promote 

unity within the bloc in the face of China's increasingly assertive pursuits of territorial claims in 

the South China Sea, an object of U.S. criticism. 

In May, just as Obama's drive to win "fast-track" trade negotiating authority for his trade deal 

entered its most sensitive stage in the U.S. Congress, Malaysian police announced the discovery 

of 139 graves in jungle camps used by suspected smugglers and traffickers of Rohingya Muslims 

from Myanmar. 

Malaysia hopes to be a signatory to Obama's legacy-defining Trans-Pacific Partnership (TPP), 

which would link a dozen countries, cover 40 percent of the world economy and form a central 

element of his strategic shift towards Asia. 

On June 29, Obama signed into law legislation giving him "fast-track" power to push ahead on 

the deal. 

MALAYSIAN GRAVES  

Lawmakers are working on a compromise that would let Malaysia and other countries appearing 

on a U.S. black-list for human trafficking participate in fast-tracked trade deals if the 

administration verified that they have taken concrete steps to address the most important issues 

identified in the annual trafficking report.The graves were found in an area long known for the 

smuggling of Rohingya and local villagers reported seeing Rohingya in the area, but Malaysia's 

Deputy Home (Interior) Minister Wan Junaidi Tuanku Jaafar has said it was unclear whether 

those killed were illegal migrants. The discovery took place after the March cut-off for the U.S. 

report. 

The State Department would have needed to show that Malaysia had neither fully complied with 

minimum anti-trafficking standards nor made significant efforts to do so to justify keeping 

Malaysia on Tier 3, which can lead to penalties such as the withholding of some assistance. 

In its report last year, the State Department said Malaysia had reported 89 human-trafficking 

investigations in the 12 months to March 2014, down from 190 the previous year, and nine 

convictions compared with 21 the previous year. 

In the latest year to March, Malaysia's conviction rate is believed to have fallen further, 

according to human-rights advocates, despite a rise in the number of investigations. That 

reinforced speculation Malaysia would remain on Tier 3. 

"If true, this manipulation of Malaysia's ranking in the State Department's 2015 TIP report would 

be a perversion of the trafficking list and undermine both the integrity of this important report as 

well as the very difficult task of confronting states about human trafficking," said Democratic 

Senator Robert Menendez, who had pushed to bar Tier 3 countries from inclusion in the trade 

pact. 

Phil Robertson, deputy director of Human Rights Watch's Asia division, said he was "stunned" 

by the upgrade. 



"They have done very little to improve the protection from abuse that migrant workers face," he 

said. "This would seem to be some sort of political reward from the United States and I would 

urge the U.S. Congress to look long and hard at who was making the decisions on such an 

upgrade." Malaysia has an estimated 2 million illegal migrant labourers, many of whom work in 

conditions of forced labour under employers and recruitment companies in sectors ranging from 

electronics to palm oil to domestic service. 

Last year's report said many migrant workers are exploited and subjected to practices associated 

with forced labour. Many foreign women recruited for ostensibly legal work in Malaysian 

restaurants, hotels, and beauty salons are subsequently coerced into prostitution, the report said. 

An administration official told Reuters in June that the White House had been working closely 

with the Malaysian government and stakeholders to fight the problem.  

Among the 12 TPP countries, Brunei has also come under attack by human-rights groups for 

adopting Islamic criminal law, which includes punishing offences such as sodomy and adultery 

with death, including by stoning. Vietnam's Communist government has been criticized for 

jailing dissidents. 

(Additional reporting by David Brunnstrom; Writing by Jason Szep; Editing by Stuart 

Grudgings, Eric Walsh and Lisa Shumaker) 
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U.S.-Canada Dairy Spat Sours 

Trade Talks 

Negotiators threaten to exclude Ottawa if no concessions are made on 
farm issues 

  
The Wall Street Journal 
By WILLIAM MAULDIN And  PAUL VIEIRA 
July 10, 2015 
  

Milk may do a body good, but it’s giving trade negotiators fits. 

Because of a decades-old dispute between the U.S. and Canada, dairy is emerging as the 

thorniest issue souring final talks to conclude a sweeping trade agreement, known as the Trans-

Pacific Partnership, linking 12 countries around the Pacific. 

The U.S. wants Canada to loosen a decades-old system for protecting dairy farmers from 

imports, seeing the severe restrictions on milk products as a piece of unfinished business from 

earlier negotiations on the 1994 North American Free Trade Agreement and an earlier free-trade 

deal with Canada. Some officials involved in the Pacific talks are even threatening to sign a deal 

without Canada if Ottawa doesn’t make concessions on dairy and related agricultural issues. 

“The Canadians need to step it up and get serious about agriculture and dairy,” said Rep.Paul 

Ryan, the Republican who leads the House committee that oversees trade. Mr. Ryan’s state 

produces three times as much cheese as Canada, and in January he brandished a Gouda-style 

wedge in part to protest Canada’s stance. 

Like many countries, Canada instituted measures to protect dairy farmers that remain politically 

popular because of the large number of small farms. Prime Minister Stephen Harper is walking a 

delicate balance ahead of an election in October and doesn’t want to lose support in Ontario and 

Quebec, which benefit from the high prices for milk products the Canadian system all but 

guarantees. 

At the heart of the dispute is what Canada calls its supply-management system, in which prices 

for dairy products are set based on the average costs of production. Production is controlled 

through a regulated quota system, and competition is thwarted through tariffs. 

Other countries in the TPP talks are looking at the U.S.-Canada milk fight closely, especially 

New Zealand, where dairy is the biggest export of all. New Zealand wants tariffs lifted in the 

U.S. Meanwhile, Washington officials this week flew to Tokyo to seek a deal that would include 

greater dairy access to Japan. 
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“We have made it very clear that we draw the line if we don’t get access to those countries,” 

said Jaime Castaneda, senior vice president for the National Milk Producers Federation and the 

U.S. Dairy Export Council. 

President Barack Obama and top officials are seeking to conclude the TPP talks as soon as this 

month, after narrowly winning special trade powers from Congress in June. 

The trade bloc would cover countries comprising two-fifths of the world’s gross domestic 

product, and the U.S. and Japan—the two biggest economies in the group—have narrowed their 

differences on agriculture and automobiles to within striking distance and could shake hands in 

coming days, according to officials on both sides. 

Also outstanding are final agreements on a minefield of divisive rules included in the deal, 

ranging from intellectual-property protections for biologic drugs to limits on state ownership in 

Vietnam and Malaysia. 

Agriculture is expected to be the biggest winner among traditional U.S. industries in the trade 

agreement, and after the near-defeat of so-called fast-track legislation in June the Obama 

administration is hoping to leverage the support of farm groups for all it’s worth when a TPP 

deal comes up for a vote, possibly in November or December. 

After years of focusing on domestic demand, the U.S. dairy industry has started flexing its 

muscles abroad in recent years, led by large West Coast producers. Exports more than doubled 

over seven years to $7.25 billion in 2014, according to the U.S. Dairy Export Council. But dairy 

shipments to Canada, the biggest U.S. trading partner, represent only about a quarter the amount 

shipped to Mexico, according to the Census Bureau. 

In Canada, the average family spends an additional C$276 each to support the supply-

management system, which effectively shuts out competition, according to the Conference Board 

of Canada, an Ottawa-based nonpartisan think tank. 

But the milk industry is touting its broader impact. The Dairy Farmers of Canada recent launched 

a website and social-media campaign to tout the “milkle-down effect” of dairy dollars to hockey 

and other national priorities, while casting doubt on the safety and environmental stewardship of 

foreign dairy. The Canadian dairy industry supports 215,000 jobs, adds C$18.9 billion ($14.8 

billion) to Canada’s economy and contributes C$3.6 billion in taxes, according to the group. 

A spokesman for Canadian Trade Minister Ed Fast said Canada continues to be a “committed 

and constructive” partner at the negotiating table. “The government will continue to promote 

Canadian trade interests across all sectors of our economy, including those subject to supply 

management,” said the spokesman, Rick Roth. 

Canadian officials have yet to address concerns raised by U.S. and other parties on remaining 

issues related to Ottawa’s tariff regime on dairy, poultry and egg production, a person familiar 

with the TPP talks said. 

Canadian officials are waiting until the last possible moment before instructing negotiators on 

what type of concessions—which could be politically damaging to Mr. Harper’s 

Conservatives—to make to secure participation in the TPP, the person said. The person added 
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that Ottawa has determined the trade pact is important to pursue given Asia’s rising influence in 

global economic affairs. 

 



U.S. firm sues Canada for $10.5 billion over 

water 

Jul 09, 2015 3:34 PM ET CBC News 

Share this story 

 UPDATED: Since this story was first published, the federal government has posted a 

status update on the case on the Foreign Affairs, Trade and Development website 

stating that despite the initial notice of intent to submit a claim for arbitration, a valid 

claim was not filed and no Chapter 11 arbitration occurred. There has been no financial 

settlement either, according to the government. 

An American-owned water export company has launched a massive lawsuit against Canada for 

preventing it from exporting fresh water from British Columbia. 

Sun Belt Water Inc. of California is suing Canada for $10.5 billion US, the Canadian foreign 

ministry said Friday. 

The suit has been filed under Chapter 11 of the North American Free Trade Agreement. Sun Belt 

says it has been "mistreated" by the B.C. government. 

The clash over exporting water goes back to 1993, when Sun Belt and Snowcap Waters Ltd., a 

Canadian partner, sued the B.C. government for banning bulk water exports to California. 

Snowcap Waters agreed to a settlement of $335,000 (Cdn). 

Sun Belt did not settle with the province. The company says the B.C. government's banning of 

water exports from the province violates the terms and conditions of NAFTA. 

The lawsuit has upset environmentalists who are angry that companies wanting to make money 

exporting water are using NAFTA to override environmental laws. Ottawa has 90 days to 

examine the Sun Belt lawsuit. 

In a related development, at a hearing Thursday night in Montreal, groups concerned about 

exports of bulk water demanded the International Joint Commission include this 

recommendation when it reports to Ottawa and Washington early in the new year. 

The IJC is the group appointed by the Canada and U.S. governments to manage the countries' 

shared water. 

The problem with NAFTA's Chapter 11 is that it allows water to be regarded simply as a good or 

product that can be sold or traded between countries. If a country stops its export, the company 

proposing the commercial use could sue for compensation. 
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TPP Deal Puts BC's Privacy Laws in the Crosshairs 

TPP negotiators aim to enshrine the rights of companies to freely move data -- including records 

of financial transactions, consumer behaviour, online communications and medical histories -- 

across borders. 

http://thetyee.ca/Opinion/2015/07/16/TPP-and-Personal-Data/ 

By Scott Sinclair, Today, TheTyee.ca  

British Columbia's privacy laws are in the crosshairs of the nearly completed Trans-Pacific 

Partnership (TPP) agreement. If you're wondering what the heck data privacy protections have to 

do with trade, you're not alone. Public awareness of the far-reaching, 12-country negotiation is 

scant, with polls showing three-quarters of Canadians have never even heard of the TPP.  

Unfortunately for privacy advocates in B.C. and the rest of the country, the advancement of 

"digital free trade" is a high priority for the U.S. in the negotiations. This carefully chosen 

euphemism conjures up the free flow of information, the convenience of cloud computing, even 

escaping Internet censorship. It all sounds so positive.  

The thing is, the TPP e-commerce chapter aims not only to free the movement of digital goods, 

such as software or downloadable music, but also to enshrine the rights of companies to freely 

move data -- including records of financial transactions, consumer behaviour, online 

communications and medical histories -- across borders. This personal data is much sought after 

by marketers, insurers and intelligence agencies that can build detailed profiles and histories of 

individuals, frequently without their knowledge or informed consent.  

U.S. negotiators are pushing hard to eliminate national laws in TPP countries that require 

sensitive personal data to be stored on secure local servers, or within national borders. This goal 

collides with the B.C. Freedom of Information and Privacy Act and similar regulations in Nova 

Scotia, which are listed as "foreign trade barriers" in a 2015 United States Trade Representative 

(USTR) report. 

According to that report, the B.C. privacy laws "prevent public bodies such as primary and 

secondary schools, universities, hospitals, government-owned utilities, and public agencies from 

using U.S. services when personal information could be accessed from or stored in the United 

States." In practical terms, this means U.S. firms hoping to provide health information 

management services to the government or online educational software to provincial schools or 

libraries must guarantee any personal data, such as a person's medical history or academic 

achievement, is securely stored within Canada and can only be accessed from here, with the 

express consent of the person involved.  

The TPP text is secret, but we can assume the section on data flows will be the same as, or very 

similar to, the draft e-commerce chapter of another controversial negotiation called the Trade in 

Services Agreement (TISA). WikiLeaks recently published the TISA text, which reads, "No 

Party may prevent a service supplier of another Party from transferring, accessing, processing or 
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storing information, including personal information, within or outside the Party's territory, where 

such activity is carried out in connection with the conduct of the service supplier's business 

[emphasis added]."  

This would give corporations the right to transfer personal data anywhere in the world as they, 

not public officials, see fit. The Canadian government supports this language in the TISA, 

according to the leaks, so we must assume they have already agreed to it in the TPP, though it's 

still unclear whether that deal will outlaw government regulations restricting cross-border data 

flows in a limited number of sectors or ban them entirely, as U.S. business lobbies are asking. 

Lessons from Korea's massive credit card breach 

What might the effect be of this language in practice? Well, after signing a comprehensive free 

trade agreement with the U.S., which included e-commerce rules, South Korea dutifully 

eliminated its existing laws requiring financial data to be stored within the country. In their 

place, companies were required to obtain permission from authorities when personal data was 

stored or transferred outside the country. To further reduce possible leaks of personal 

information, the new regulations also banned the use of third-party data processors; multinational 

companies were required to use their own in-house data processing operations, rather than 

contracting out this work.  

U.S. business organizations and the USTR claimed the substitute privacy regulations violated the 

U.S.-Korea free trade agreement. In early 2014, the country suffered a major breach of personal 

privacy when the credit card information of 20 million Koreans (half the population) was leaked 

and sold. This incident heightened public concern and government caution. Nevertheless, the 

U.S. continued to hammer away and just last month, South Korea gave in, announcing it would 

replace its data transfer regulations with a toothless after-the-fact notification procedure.  

What happened in South Korea can happen in Canada, too. Public officials charged with 

protecting data privacy are usually playing catch-up in the fast-moving digital era. As Korea's 

back-pedalling on privacy shows, agreeing to restrict regulatory flexibility in trade treaties can 

undermine privacy laws. The threat of retaliation and trade sanctions from a major trading 

partner such as the U.S. is often too powerful to ignore.  

For example, current federal contracts for updating communications technology and email 

systems include requirements that data be stored within Canada. The U.S. government and the 

information technology industry oppose these conditions because they preclude U.S. companies 

who rely on cloud computing hosted through U.S. servers. Official documents unearthed by the 

BC Freedom of Information and Privacy Association reveal a steady stream of meetings, memos 

and negotiating pressure on Canada to weaken these privacy rules. They confirm the USTR 

regards the TPP as a golden opportunity to address U.S. industry concerns -- typically the 

paramount concerns in any trade negotiation. 

TPP open to corporate interests, lobbyists 
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While closed to ordinary citizens, the TPP is very open to influence from corporate special 

interests, whose lobbyists have special access as cleared advisors to negotiators. The U.S. lead 

negotiator on e-commerce, Robert Holleyman, is a former high-ranking industry lobbyist. And 

the lobbyist for IBM, one of the chief proponents of digital free trade, is Chris Padilla, a former 

U.S. trade official. This chummy relationship between negotiators and corporate special interests 

is all too common in the field of trade treaties.  

Just as U.S. corporate interests dominate their government's negotiating position in the TPP, so 

too does the U.S. dominate the overall project. The TPP cannot truly be called a multilateral 

agreement; it is more a series of one-on-one bargains with the U.S. hub. This gives the U.S. 

government undue influence over the end result, which is particularly true of the chapter on data 

flows, where other countries might have been inclined to band together against overly corporate-

friendly rules.  

They would have very good reasons to do so. Thanks to Edward Snowden, the whole world now 

knows the U.S. is massively violating privacy rights at home and abroad. Whether it is the U.S. 

goal, or a thoughtless side effect, embedding unrestricted rights to cross-border data flows and 

cloud computing in trade agreements virtually assures that a vast trove of personal data will be 

more easily accessible to U.S. intelligence agencies subject to U.S. security laws. 

The lack of public awareness in Canada that any of this is happening is quite disturbing. What 

media coverage there is of the negotiations has focused almost exclusively on the threat to 

supply management in dairy and poultry -- an important issue, but far from the only one. 

The reality is that the TPP negotiations are a perfect cauldron for brewing bad policy. Although 

the terms are still secret, Prime Minister Stephen Harper insists it is "essential" for Canada to be 

part of the deal, even if that involves "difficult choices." In this pressure cooker, compromising 

Canadians' privacy protections is a tempting card for our negotiators to play. It will take greater 

public awareness and outcry to ensure that privacy protections, including B.C.'s exemplary 

safeguards, are not sacrificed in the name of digital free trade.  
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Yeutter sees 'slim' prospects for TPP 

agreement at Hawaii session 

WASHINGTON, July 15, 2015 - Former U.S. Trade Representative Clayton Yeutter said he 

thinks chances are “slim” that the U.S. and 11other nations trying to forge the Trans-Pacific 

Partnership (TPP) will reach agreement during the upcoming negotiations in Hawaii in late July.  

Earlier this month, U.S. Trade Representative Michael Froman said negotiators had made 

“considerable progress” in closing gaps on remaining issues. But Yeutter, who served as 

agriculture secretary under President George H.W. Bush, says some of those gaps - most notably 

Canada's reluctance to open its dairy market - may be too difficult to close during the scheduled 

sessions on the island of Maui. 

“Closure is hard,” Yeutter said at a round-table discussion on TPP at the CATO Institute in 

Washington. The negotiators, many of whom are new in their jobs, “will find out when they hit 

Hawaii how hard it is,” said Yeutter, now a senior adviser at the Hogan Lovells law firm.  His 

assessment was seconded by Bill Reinsch, the president of the National Foreign Trade Council, 

the other featured speaker at the discussion. 

Both men predicted that there will eventually be an agreement, and put the chances at “better 

than 50-50” that Congress will approve the deal, possibly sometime next year, but approval 

won't come easy. 

Reinsch said supporters of TPP, which has been under negotiation for five years, are going to 

have to seek out the businesses and individuals who stand to gain from the free-trade agreement 

and make sure these “winners” bring their stories to their representatives in Congress. If they 

don't, Reinsch said he could guarantee that opponents, including labor leaders concerned about 

job losses and people in the environmental movement, will be highlighting the “losers.” 

USTR says the effort would be more than worthwhile. On its website, it cites an analysis that 

says TPP could generate an additional $123.5 billion per year in U.S. exports by 2025, with real 

income benefits estimated at $77 billion annually. With a potential market of nearly 800 million 

consumers, the combined economic output of the 12 countries involved account for about 40 

percent of world GDP. 

Beyond its own economic benefits, Yeutter said a successful TPP would lay the groundwork for 

completion of another ambitious trade agreement, the Trans-Atlantic Trade and Investment 

Partnership (T-TIP) currently being negotiated with the European Union. And it would bolster 

U.S. foreign policy and national security interests by countering China's efforts to increase its 

position as a regional power in the Asian-Pacific region, he said. 
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TPP, Yeutter said, is “the most important trade negotiations in the world today, by far - in the 

last 20 years and in the next 20 years.”  

The chief negotiators for the TPP countries will meet from July 24-27, followed by a meeting of 

trade ministers scheduled from July 28-31. 
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The TPP's Bad Medicine 
The Draft Agreement's Intellectual Property Protections Could Go Too Far 

By Fran Quigley 
 

Intellectual property protections for medicines are often overlooked in public 
discussions of U.S. trade agreements. But they shouldn’t be. Negotiations over such 
intellectual property can mean the difference between antiretroviral medicine that costs 
over $10,000 per year—the price originally set in the 1990s by monopoly patent 
holders—and the eventual grudging concessions that dropped the drug prices to less 
than a dollar a day. For millions of HIV-positive people in the developing world, that 
price gap is a matter of life and death. The same dynamic applies to patients in need of 
medicines to treat cancer, heart disease, and any number of other health conditions.  

Here’s what usually happens: the U.S. trade representative, acting in concert with 
pharmaceutical companies, proposes extensive patent protections for medicines and 
daunting barriers that delay generic alternatives from entering markets. Patient-focused 
civil society organizations, especially those connected to low- and middle-income 
countries, vigorously object. In the end, though, the prospective U.S. trading partners, 
looking ahead to increased access to coveted U.S. markets, usually agree to terms that 
elevate intellectual property rights and restrict affordable access to medicines. 

At first glance, the Trans-Pacific Partnership looks to be traveling down this same path. 
If the agreement is finalized as expected at a late July meeting in Hawaii, the TPP would 
be largest regional trade agreement in history. The TPP’s 12 member nations, the 
economies of which make up nearly 40 percent of global GDP, have conducted their 
talks in secret, with no terms officially announced. But leaked draft texts show that the 
United States is again pushing provisions that would permit new patents for minor 
revisions of old medicines, a process known as “evergreening,” and create delays in 
getting generic alternatives to market by restricting access to clinical test data for 
patented medicines, a process known as “data exclusivity.” 

Other U.S.-drafted TPP terms include patent linkage, which can allow spurious patent 
filings to delay generic market entry. Further, a proposed investor-state dispute 
settlement system would allow pharmaceutical corporations to force a government into 
arbitration over decisions that would reduce the price of medicines. A similar process 
has served as the platform for corporate challenges to the Canadian government’s 
invalidation of drug patents, antismoking regulations in Australia and Uruguay, and an 
environmental court ruling in Ecuador. In short, the United States is extending patent 
holders’ monopoly over medicines and, in turn, ensuring higher medicine prices.      

Leaks of the draft intellectual property chapter of the TPP confirm that the U.S. 
proposals to extend medicine monopolies have been met with staunch opposition from 
nearly all of the other participating nations, with the occasional exception of Japan.  
These proposals have attracted criticism. In a 2013 statement, Peru’s trade minister 
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noted that the intellectual property terms elevate the interests of U.S. corporations over 
the needs of Peruvian citizens, calling for the country to “not go one millimeter beyond 
what was already negotiated” on intellectual property issues in past agreements. The 
Australian government, meanwhile, has insisted that no TPP terms are acceptable if 
they undermine the country’s popular pharmaceutical price control program. In a 2013 
statement, the Malaysian prime minister condemned any trade agreement restrictions 
on his government’s efforts to provide affordable medicine because it would “impinge on 
fundamentally the sovereign right of the country to make regulation and policy.” The 
announcements are all the more notable given that they came from high-level 
government officials rather than the fringes of civil society. 
Such pronouncements, and similar concerns expressed by current or former officials in 
Canada, Chile, Singapore, and New Zealand, are the public reflection of the dynamic 
that is playing out even more intensely in the private TPP negotiations. Leaks of the 
draft intellectual property chapter of the TPP—and reports from multiple people 
familiar with the five-plus years of negotiations—confirm that the U.S. proposals to 
extend medicine monopolies have been met with staunch opposition from nearly all of 
the other participating nations, with the occasional exception of Japan. As Politico has 
reported, as of May 11, 2015, the draft chapter was a 90-page document “cluttered with 
objections from other TPP nations” to U.S.-drafted protections for pharmaceutical 
companies. 

In part, the officials are just reflecting long-standing popular opinion. Ever since the 
legendary AIDS treatment struggles of the early 2000s, when South African and 
Brazilian grass-roots AIDS treatment advocates  successfully pressured their 
governments to resist U.S. and pharmaceutical challenges to generic drug distribution, 
civil societies around the world have launched vigorous campaigns demanding that their 
leaders not bargain away access to affordable medicines. On the eve of U.S. President 
Barack Obama’s visit to Malaysia in April 2014, 21 health organizations released a joint 
statement of concern about the TPP, with the message that affordable medicines are a 
matter of life and death for cancer and AIDS patients, among others. During the visit, 
Obama and Malaysian Prime Minister Najib Razak faced enough TPP-themed protests 
in Kuala Lumpur that they felt compelled to address the concerns in a joint press 
conference. “We have made so much noise about this,” Fifa Rahman of the Malaysian 
AIDS Council told me, “I don’t think the TPP issues would have gotten the attention 
here without civil society pressure.” 

The good news is that the TPP’s critics have some strength in numbers and could help 
strengthen the resolve of those looking to ease U.S. intellectual property controls in the 
final talks.  
The opposition to TPP’s intellectual property terms has been so pronounced in part 
because other countries believe that the United States is pushing for greater protections 
than it ever has before. “Some of the TPP terms being proposed by the U.S. go further in 
their demands for patent protection than any previous trade agreement has ever seen,” 
says Judit Rius Sanjuan of Médecins Sans Frontières. “There is an attempt here to set up 
norms to be used much more broadly after this agreement.” Multiple United Nations 
health officials have also recently sounded the alarm about trade agreements’ potential 
to handcuff governments’ ability to pursue public health initiatives. Groups such as 
Médecins Sans Frontières, Oxfam, and Public Citizen are particularly worried that the 
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historic TPP agreement could serve as the benchmark for future deals. 
The scope of the TPP and the Obama administration’s push for historic levels of 
intellectual property protection at the TPP negotiating table, including extensive periods 
of market exclusivity for patented biologic drugs, has even inspired some U.S.-based 
economists, elected officials, and nongovernmental organizations to lend their voices to 
the opposition. The powerful AARP, formerly the American Association of Retired 
Persons, is among them. It argues that TPP terms, such as the barrier to generic 
alternatives to biologic drugs, could limit future efforts to control domestic drug costs in 
programs such as Medicare and Medicaid. Other groups cite a 2007 agreement between 
Congress and the George W. Bush administration designed to limit the negative public 
health impacts of U.S. trade deals as evidence for why the TPP should not be approved. 

The good news is that the TPP’s critics have some strength in numbers and could help 
strengthen the resolve of those looking to ease U.S. intellectual property controls in the 
final talks, leading to an agreement that protects access to affordable medicines, or at 
least minimizes the potential damage. Some even harbor hopes of scuttling the 
agreement altogether. There is some precedent for that outcome: the proposed Free 
Trade Area of the Americas (FTAA) collapsed after similar disputes about intellectual 
property terms, the vigorous opposition of the economically strong Brazil, and the 
public exposure of the once secret draft.        

But the TPP talks have progressed much further than the FTAA ever did, and the 
intellectual property chapter is just one of 29 in the TPP. This month’s final talks will 
lump together patent discussions with negotiations on issues such as agriculture and 
textile and footwear exports, leaving objections to U.S. intellectual property terms 
vulnerable to political tradeoffs. We can only hope that those pushing for the protection 
of access to medicine will be able to hold out for a decent bargain for those in need. 
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UACT Letter to TPP Negotiators 
 
 
Re: Effects of TPP provisions on cancer patients and their families 
 

July 26, 2015 
 
 
Dear Trans Pacific Partnership Negotiators, 
 
I am writing to you today on behalf of the Union for Affordable Cancer Treatment (UACT) , 1

an international network of people who share the conviction that cancer treatment and care 
should be available everywhere for everyone, regardless of gender, age, nationality, or 
financial resources. We are a union of people ­­ people affected by cancer, their family 
members and friends, people who take care of people with cancer, health care 
professionals and cancer researchers ­­ committed to increasing access to effective cancer 
treatment and care. I myself am a stage IV HER2 positive breast cancer patient in active 
treatment since May 2010, and I consider myself extremely fortunate to have access to the 
most advanced treatment available.  
 
We are particularly concerned about the rapidly escalating cost of cancer medication and 
we believe that cancer medicines and other essential medical tools, such as diagnostic 
tests, should be affordable. 
 
We will focus our comments on the effect of some of the proposed TPP language on cancer 
patients and their families regarding access to the best care available. This includes access 
to affordable biologic drugs, which are among today’s game­changers in cancer treatment. 
 
In this letter to all TPP negotiators we would like to express our concerns regarding 
proposals that would: 
 

1. Mandate exclusive rights in test data for medicines, 
2. Ban statutory limits on remedies including damages for the infringement of patents,  

1 ​http://cancerunion.org/ 
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3. Create more restrictive standards for using compulsory licenses,  
4. Require linkage between drug registration and patent status, 
5. Give drug companies access to governments processes for reimbursements, and  
6. Create new investors rights, directed against patient interests 

 
A major concern for UACT is a US proposal in the TPP to require the granting of a 
monopoly on the evidence ­­ including the data from clinical trials  ­­ that a specific drug is 
safe and efficacious. The monopoly on data will extend the delays for registration of more 
affordable products.  Biosimilar drugs will be affected by the longest data monopoly in the 
TPP.   
 
The data monopoly effectively requires generic and biosimilar drug manufacturers to 
unnecessarily duplicate experiments involving human subjects where the result is known. 
This conflicts with the Declaration of Helsinki on Ethical Principles for Medical Research 
Involving Human Subjects.   2

 
It is important that the TPP, at a minimum, allows exceptions to rights in test data for cases 
when prices are excessive and/or a barrier to access, where there are shortages of drugs, 
when duplicative trials are unethical, or for other legitimate policy reasons.  
 
UACT is also concerned with proposed language that would ban statutory limits on 
damages for patents on biologic drugs, when drug companies fail to make timely disclosure 
of assertions that patents are relevant to a biologic drug.  This could increase the risk of 3

costly and time­consuming litigation to manufacturers of biosimilar drugs and result in 
delays in the availability of more affordable drugs.  Many cancer patients do not have time 
to waste. 
 
UACT is concerned that the current TPP text would change the WTO standard for 
compulsory licensing of drugs, with a new more restrictive standard, and/or create new 
opportunities for drug companies to challenge compulsory licenses by using the TPP 
Investor State Dispute Settlement mechanisms (ISDS).  The TPP proposes to give drug 

2 World Medical Association (WMA) Declaration of Helsinki Ethical Principles for Medical Research Involving 
Human Subjects, as amended most recently in October 2013. 
http://www.wma.net/en/30publications/10policies/b3/​. The WMA is an international organization representing 
physicians founded on 17 September 1947, when physicians from 27 different countries met at the 1st 
General Assembly of the WMA in Paris. It was created to ensure the independence of physicians, and to work 
for the highest possible standards of ethical behaviour and care by physicians, at all times. This was 
particularly important to physicians after World War II, and therefore the WMA has always been an 
independent confederation of free professional associations. Funded by annual contributions of its members, 
now numbering 111 National Medical Associations. 
3 Such as the limitation in the United States, under 5 USC 271 (e)(6)(B), which states "the sole and exclusive 
remedy that may be granted by a court, upon a finding that the making, using, offering to sell, selling, or 
importation into the United States of the biological product that is the subject of the action infringed the patent, 
shall be a reasonable royalty.” Compare this to the TPP language in Article QQ.H.4: {Civil Procedures and 
Remedies / Civil and Administrative Procedures and Remedies}. 
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companies the right to call for and participate in arbitration over the meaning of WTO 
provisions, something that is not currently possible in the WTO. We are concerned that this 
will affect patients in all countries where the ever­increasing cost of cancer treatments 
results in unnecessary rationing and death.  
 
We agree with the World Medical Association (WMA) that the language in the TPP in Article 
QQ.E.17: {TPP Patent Linkage} is unacceptable. It creates an unwanted linkage between 
drug registration and patents, a practice that has been rejected in Europe, and is famously 
abused in the United States and in every country where linkage has been implemented. 
Drug registration decisions should be based on evidence of a drug’s safety and efficacy and 
quality only, reflecting standards that support the promotion of the public’s health. 
Assessing the validity, scope and relevance of patents involves assertions of private rights 
­­ complex legal topics that drug regulatory agencies should not be asked to evaluate.  4

When linkage mechanisms are abused, the monopoly on the drug is extended, and prices 
are higher.  
  
The TPP Transparency Chapter Annex on Transparency and Procedural Fairness for 
Pharmaceutical Products and Medical Devices is also of concern. This Annex will give drug 
companies undue influence on government policies and decisions regarding the 
reimbursement of new drugs, and also give pharmaceutical companies new rights to 
challenge the reimbursement policies and decisions they do not deem favorable to their 
interests. 
 
Finally, we would like to point out that the standards and investor rights created by the TPP, 
under the guise of free trade, will make it more difficult for governments to modify 
intellectual property rules as well as undertake the future health care reforms necessary to 
restrain and lower the cost of cancer treatments. 
 
We would like to bring to your attention the WMA Council Resolution on Trade Agreements 
and Public Health Adopted by the 200th WMA Council Session, Oslo, April 2015 which 
states that the WMA Council members: 
 

Oppose any trade agreement provisions which would compromise access to health 
care services or medicines including but not limited to: 
 
­  Patenting (or patent enforcement) of diagnostic, therapeutic and surgical 
techniques; 
­  “Evergreening”, or patent protection for minor modifications of existing drugs; 

4 The standards proposed by some countries in the TPP draft text go far beyond even the legal mechanisms 
in the United States. Congress has limited the use of linkage for pharmaceutical drugs, and linkage is not 
used under the U.S. Biologics Price Competition and Innovation Act. 
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­  Patent linkage or other patent term adjustments that serve to as a barrier to 
generic entry into the market; 
­  Data exclusivity for biologics; 
­  Any effort to undermine TRIPS safeguards or restrict TRIPS flexibilities 
including compulsory licensing; 
­  Limits on clinical trial data transparency. 

 
As the world population is aging as well as surviving cancer longer, innovation in AND 
access to new and effective treatments become even more crucial to many of us. Policies 
that promote uncontrolled escalation in high prices contribute to unnecessary suffering and 
death.  
 
As we have stated before to USTR ­­ and we would like all TPP negotiators to hear us on 
this ­­ your time and expertise would surely be better spent designing and advancing trade 
policies that allow all of us to promote rather than impede access to medicines, while 
expanding funding for medical R&D, including for better cancer drugs and diagnostic tools. 
This is in every country’s interest. 
 
 
I am available for any questions you may have.  
 
Sincerely, 
 

 
 
Manon Ress 
On behalf of UACT  
 
Contact information:  

Cell phone:  +1.571.331.6879 
Email:  manon.ress@cancerunion.org   
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Annex 1: World Medical Association (WMA) Council Resolution on Trade 
Agreements and Public Health 
 
 
WMA Council Resolution on Trade Agreements and Public Health 
Adopted by the 200th WMA Council Session, Oslo, April 2015 
 
PREAMBLE 
 
Trade agreements are sequelae of globalization and seek to promote trade liberalization. They can have a 
significant impact on the social determinants of health and thus on public health and the delivery of health 
care. 
 
Trade agreements are designed to produce economic benefits. Negotiations should take account of their 
potential broad impact especially on health and ensure that health is not damaged by the pursuit of 
potential economic gain. 
 
Trade agreements may have the ability to promote the health and wellbeing of all people, including by 
improving economic structures, if they are well constructed and protect the ability of governments to 
legislate, regulate and plan for health promotion, health care delivery and health equity, without 
interference.  
 
BACKGROUND 
 
There have been many trade agreements negotiated in the past. New agreements under negotiation 
include the Trans Pacific Partnership (TPP),[1] Trans Atlantic Trade and Investment Partnership (TTIP)[2] 
the Trade in Services Agreement (TiSA) and the Comprehensive Economic and Trade Agreement 
(CETA).[3] 
 
These negotiations seek to establish a global governance framework for trade and are unprecedented in 
their size, scope and secrecy. A lack of transparency and the selective sharing of information with a limited 
set of stakeholders are anti­democratic. 
 
Investor­state dispute settlement (ISDS) provides a mechanism for investors to bring claims against 
governments and seek compensation, operating outside existing systems of accountability and 
transparency. ISDS in smaller scale trade agreements has been used to challenge evidence­based public 
health laws including tobacco plain packaging. Inclusion of a broad ISDS mechanism could threaten public 
health actions designed to effect tobacco control, alcohol control, regulation of obesogenic foods and 
beverages, access to medicines, health care services, environmental protection/climate change and 
occupational / environmental health improvements. This especially in nations with limited access to 
resources. 
 
Access to affordable medicines is critical to controlling the global burdens of communicable and 
non­communicable diseases. The World Trade Organization’s Agreement on Trade­Related Aspects of 
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Intellectual Property Rights (TRIPS) established a set of common international rules governing the 
protection of intellectual property including the patenting of pharmaceuticals. TRIPS safeguards and 
flexibilities including compulsory licensing seek to ensure that patent protection does not supersede public 
health.[4] 
 
TiSA may impact on eHealth provision by changing rules in licensing and telecoms. Its impact on the 
delivery of eHealth could be substantial and damage the delivery of comprehensive, effective, cost­effective
efficient health care. 
 
The WMA Statement on Patenting Medical Procedures states that patenting of diagnostic, therapeutic and 
surgical techniques is unethical and “poses serious risks to the effective practice of medicine by potentially 
limiting the availability of new procedures to patients.” 
 
The WMA Statement on Medical Workforce states that the WMA has recognized the need for investment in
medical education and has called on governments to “…allocate sufficient financial resources for the 
education, training, development, recruitment and retention of physicians to meet the medical needs of the 
entire population…” 
 
The WMA Declaration of Delhi on Health and Climate Change states that global climate change has had 
and will continue to have serious consequences for health and demands comprehensive action. 
 
RECOMMENDATIONS 
 
Therefore the WMA calls on national governments and national member associations to: 
 
Advocate for trade agreements that protect, promote and prioritize public health over commercial interests 
and ensure wide exclusions to secure services in the public interest, especially those impacting on 
individual and public health. This should include new modalities of health care provision including eHealth, 
Tele­Health, mHealth and uHealth. 
 
Ensure trade agreements do not interfere with governments’ ability to regulate health and health care, or to 
guarantee a right to health for all. Government action to protect and promote health should not be subject to
challenge through an investor­state dispute settlement (ISDS) or similar mechanism. 
 
Oppose any trade agreement provisions which would compromise access to health care services or 
medicines including but not limited to: 
 
­  Patenting (or patent enforcement) of diagnostic, therapeutic and surgical techniques; 
­  “Evergreening”, or patent protection for minor modifications of existing drugs; 
­  Patent linkage or other patent term adjustments that serve to as a barrier to generic entry into the 
market; 
­  Data exclusivity for biologics; 
­  Any effort to undermine TRIPS safeguards or restrict TRIPS flexibilities including compulsory 
licensing; 
­  Limits on clinical trial data transparency. 
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Oppose any trade agreement provision which would reduce public support for or facilitate 
commercialization of medical education. 
 
Ensure trade agreements promote environmental protection and support efforts to reduce activities that 
cause climate change. 
 
Call for transparency and openness in all trade agreement negotiations including public access to 
negotiating texts and meaningful opportunities for stakeholder engagement. 
 
Notes 
 
[1] TPP negotiations currently include twelve parties: the United States, Canada, Mexico, Peru, Chile, 
Australia, New Zealand, Brunei, Singapore, Malaysia, Japan and Vietnam. 
 
[2] TTIP negotiations currently include the European Union and the United States. 
 
[3] CETA negotiations currently include European Union and Canada. 
 
[4] See World Trade Organization, Declaration on TRIPS and Public Health (“Doha Declaration”) (2001) 

 
   

 
Union for Affordable Cancer Treatment (UACT) 7 of 9 



 

Annex 2 WMA Declaration of Helsinki ­ Ethical Principles for Medical Research 
Involving Human Subjects 
 
Adopted by the 18th WMA General Assembly, Helsinki, Finland, June 1964, and 
amended, most recently, by the 64th WMA General Assembly, Fortaleza, Brazil, October 
2013 
 
(Quoted here are paragraphs 1­10, 16­18.  The Declaration includes 37 paragraphs in total.) 
 
 
Preamble 
1.         The World Medical Association (WMA) has developed the Declaration of Helsinki 
as a statement of ethical principles for medical research involving human subjects, 
including research on identifiable human material and data. 
 
            The Declaration is intended to be read as a whole and each of its constituent 
paragraphs should be applied with consideration of all other relevant paragraphs. 
 
2.         Consistent with the mandate of the WMA, the Declaration is addressed primarily 
to physicians. The WMA encourages others who are involved in medical research 
involving human subjects to adopt these principles.  
 
General Principles 
3.         The Declaration of Geneva of the WMA binds the physician with the words, “The 
health of my patient will be my first consideration,” and the International Code of Medical 
Ethics declares that, “A physician shall act in the patient's best interest when providing 
medical care.” 
 
4.         It is the duty of the physician to promote and safeguard the health, well­being and 
rights of patients, including those who are involved in medical research. The physician's 
knowledge and conscience are dedicated to the fulfilment of this duty. 
 
5.         Medical progress is based on research that ultimately must include studies 
involving human subjects. 
 
6.         The primary purpose of medical research involving human subjects is to 
understand the causes, development and effects of diseases and improve preventive, 
diagnostic and therapeutic interventions (methods, procedures and treatments). Even the 
best proven interventions must be evaluated continually through research for their safety, 
effectiveness, efficiency, accessibility and quality. 
 
7.         Medical research is subject to ethical standards that promote and ensure respect 
for all human subjects and protect their health and rights. 
 
8.         While the primary purpose of medical research is to generate new knowledge, this 
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goal can never take precedence over the rights and interests of individual research 
subjects. 
 
9.         It is the duty of physicians who are involved in medical research to protect the life, 
health, dignity, integrity, right to self­determination, privacy, and confidentiality of personal 
information of research subjects. The responsibility for the protection of research subjects 
must always rest with the physician or other health care professionals and never with the 
research subjects, even though they have given consent. 
 
10.       Physicians must consider the ethical, legal and regulatory norms and standards 
for research involving human subjects in their own countries as well as applicable 
international norms and standards. No national or international ethical, legal or regulatory 
requirement should reduce or eliminate any of the protections for research subjects set 
forth in this Declaration. 
 
.... 
 
 
Risks, Burdens and Benefits  
16.       In medical practice and in medical research, most interventions involve risks and 
burdens. 
 
           Medical research involving human subjects may only be conducted if the 
importance of the objective outweighs the risks and burdens to the research subjects. 
 
17.       All medical research involving human subjects must be preceded by careful 
assessment of predictable risks and burdens to the individuals and groups involved in the 
research in comparison with foreseeable benefits to them and to other individuals or 
groups affected by the condition under investigation. 
 
           Measures to minimise the risks must be implemented. The risks must be 
continuously monitored, assessed and documented by the researcher.  
 
18.       Physicians may not be involved in a research study involving human subjects 
unless they are confident that the risks have been adequately assessed and can be 
satisfactorily managed. 
 
           When the risks are found to outweigh the potential benefits or when there is 
conclusive proof of definitive outcomes, physicians must assess whether to continue, 
modify or immediately stop the study.   
 
............... 
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TPA Backers, Opponents Scramble To Lock In Votes Ahead Of Senate 
Action  

INSIDE U.S. TRADE - www.InsideTrade.com - May 1, 2015  

With the full Senate poised to take up a pending Trade Promotion Authority (TPA) bill as early as next week after 

voting on legislation dealing with Iran’s nuclear program, supporters and opponents of TPA are targeting a key 

group of 10 Democrats that are seen as undecided in the hope of locking in their votes.  

They are Sens. Patty Murray (D-WA), Cory Booker (D-NJ), Ben Cardin (D-MD), Chris Coons (D-DE), Kirsten 

Gillibrand (D-NY), Tim Kaine (D-VA), Angus King (I-ME), Claire McCaskill (D-MO), Jeanne Shaheen (D-NH) 

and Heidi Heitkamp (D-ND), according to sources on both sides of the debate.  

Cardin voted for fast track in the committee but reserved his right to change his vote on the floor if the bill to renew 

the Trade Adjustment Assistance (TAA) program does not move in parallel.  

In all, at least 12 Democratic votes would be needed to block a filibuster of the TPA bill, given that six out of 

theSenate’s 54 Republicans are seen as likely to vote against the legislation. They are Sens. Richard Shelby (R-AL), 

Jeff Sessions (R-AL), Steve Daines (R-MT), Lindsey Graham (R-SC), Richard Burr (R-NC) and Shelley Moore 

Capito (R- WV), sources said. 

Six Senate Democrats are seen as likely to support TPA on the floor because they already voted for it in the Senate 

Finance Committee along with Cardin. Two pro-TPA lobbyists said Sen. Dianne Feinstein (D-CA) is also likely to 

vote in favor of TPA.  

Blocking a filibuster would therefore require five additional votes out of a pool of 10 Democrats identified as 

undecided. One TPA supporter said this task seemed doable, but should not be taken for granted.  

Sessions told Inside U.S. Trade on April 28 that, although he has not yet announced his position on the TPA bill, he 

is worried that future trade agreements could be used as a backdoor to change U.S. immigration policy.  

He said he has raised these worries with other members of the Senate Republican caucus. “I haven’t pushed it hard 

but I’ve discussed it a little bit,” he said after a weekly caucus meeting.  

Senate Finance Committee Chairman Orrin Hatch (R-UT) this week said one of his main worries regarding 

consider- ation of a pending TPA bill on the Senate floor is ensuring that there are the 60 votes required to overcome 

a filibuster on the legislation.  

“You know, what I’m worried about is getting 60 votes for passage, and we’re working with everybody to see what 

we can do,” Hatch told reporters after participating at a trade event organized by Politico. He was responding to a 

question on whether there were sufficient votes to defeat a currency amendment slated to be offered to the TPA bill 

on the floor by Sen. Rob Portman (R-OH).  

Hatch said he hoped the currency amendment could be defeated, but then signaled that securing 60 votes to over- 

come a filibuster on the underlying bill was his immediate priority.  

Hatch also said he has talked to President Obama and urged him in that conversation to weigh in with his fellow 

Democrats, arguing they are the ones “making it more difficult to pass this.” At the same time, Hatch added that 

there are a “significant number of Democrats” who are supporting TPA, noting that the Finance Committee passed 

the bill 20-6.  



The Senate GOP leadership has already begun counting votes on TPA and TAA bills, according to Sen. John 

Thune (R-SD). “I don’t know that we’re whipping it yet, but I think we’re starting the initial stages of trying to get a 

sense of where people are, probably both on TPA and TAA,” he said on April 28.  

Thune added that he expected a strong vote in the Senate in light of the 20-6 vote in the Finance Committee. “I hope 

in the end that it’s going to be a 65-vote majority at least coming out in favor of TPA,” he said.  

Republican whip efforts also seem aimed at ensuring that a TPA bill gains the support of Tea Party favorites like 

Sens. Rand Paul (R-KY) and Mike Lee (R-UT). This is intended to provide political cover for conservative House 

Republicans to vote for the bill.  

The Republican leadership also appears to be counting votes on a currency amendment to the fast-track bill that 

would require enforceable disciplines on currency manipulation in future trade agreements. This amendment 

is slated to be offered by Portman, who said he would do so after the amendment failed in the Finance markup on a 

vote of 15-11. 

Thune said he thought there could be a “close vote” on this amendment but that it would ultimately be defeated, as it 

was in committee. He indicated that the Portman amendment could derail the Trans-Pacific Partnership (TPP) 

negotiations.  

“My guess is based upon the vote coming out of the committee that there [will] be bipartisan support in recognition 

of the consequence of having certain amendments put on this bill and what that might mean for a future trade 

agreement,” he said.  

Sen. Debbie Stabenow (D-MI), who supports the Portman amendment but opposes the TPA bill, told reporters that 

she was working with her colleagues to round up votes against the legislation. “I’m certainly part of folks 

encouraging a no vote” on TPA, she said.  

Separately, Sen. Sherrod Brown (D-OH) predicted that there would be “dozens and dozens” of amendments on the 

floor, offered by 10-15 senators, and that consideration of the bill could take two to three weeks. Thune said the 

TPA bill would be subject to an open amendment process on the floor, in keeping with the approach McConnell has 

taken for considering legislation.  

Thune also said he expects the TPA bill to go to conference, but Hatch indicated that he wants to avoid that scenario. 

He said he plans to try to fight off amendments on the Senate floor and keep the bill clean, since the pending TPA 

legislation is “basically” acceptable to other countries and the House. — Matthew Schewel  

 



 
 
Introduction   
 
The announcement that a NAFTA Investor State Tribunal had overturned the decision of 
a Canadian Federal Provincial Environmental Joint Review Panel  (JRP) decision to 
reject a US mega-quarry proposed by Bilcon of Delaware Inc. for Whites Point, Digby 
Neck, Nova Scotia,  sent shock waves across the province causing indignation amongst 
the many Nova Scotians who had been involved in the lengthy and  hard fought struggle 
to preserve the  small scale scenic, rural fishing community and economy on the 
ecologically sensitive and unique Bay of Fundy with its endangered right whales.       
 
At the same time the Bilcon decision has been making waves internationally, sparking a 
new level of long standing debate about the failures of NAFTA Chapter 11 to safeguard 
laws put in place by democratic nations.  In this regard it has been providing ammunition 
for the tireless crusade of activist lawyers, researchers and NGOs fighting to have this 
mechanism removed from the upcoming mega-trade agreements under negotiation:  the 
Trans-Pacific Trade and Investment Agreement (TPPA), the Transatlantic Trade and 
Investment Partnership and the Canada- EU Comprehensive and Economic Trade 
Agreement (CETA). 
 
Panel implementation and actions  
 
The Bilcon case goes back to 2004 when a Joint Review Panel (JRP) was appointed by 
two levels of the Canadian government to review the Bilcon proposal in order to 
determine the potential effects of this project on the environment and the community 
before recommending whether the government should approve the project.  After three 
years of extensive community consultation, hearings, and review of documentation the 
Panel experts recommended against approval, which was followed by a similar decision 
by the Provincial and Federal governments.   

The Review Panel, admitting to a somewhat unconventional approach, evaluated the 
proponent's project proposal and potential environmental impacts employing an 
‘adequacy analysis’ framework using two lenses i) five key principles: public 
involvement, traditional community knowledge, ecosystem approach, sustainable 
development, and the precautionary principle and ii) by  scanning through various policy 
and planning documents including the local level Multi-year Community Action Plan as 
well as many pieces of federal and provincial legislation for further guidance regarding 
the values and principles that should inform decisions about development project . 

One of many environmental issues of particular concern was the potential impact on the 
endangered North Atlantic Right Whale which the Panel ruled could be threatened from 
increased blasting from the quarry and the increased shipping to and from the proposed 
site which would increase the changes of fatal collisions with the whales.  
 
The Panel based its final decision on the assessment of a range of adverse environmental 
impacts in particular “core values of the community” which in their view were regarded 
as a “valued environmental component.”  This reasoning led to the following Panel 
conclusion:  

 

Digby Neck Quarry Bilcon Case, Tribunal Decision and Dissent  
 

By Janet M Eaton, PhD. * May 11, 2015  



The implementation of the proposed White’s Point Quarry on Digby Neck and marine 
terminal complex would introduce a significant and dramatic change to Digby Neck and 
Islands, resulting in sufficiently important changes to the community’s core values that 
warrant the Panel describing them collectively as a significant adverse effect that cannot 
be mitigated.  

 
Bilcon’s Challenge under NAFTA Ch 11 [Investor-State Dispute Settlement] 
Bilcon’s lawyers, Appleton and Associates,  argued that the quarry decision had breached 
international law by treating Bilcon  in a discriminatory, arbitrary and unfair manner  
under NAFTA article  1105 (minimum standard of treatment) and that they had also been 
treated differently than local companies under  Article 1102 (National Treatment). Bilcon 
presented a number of claims against the JRP process including that they had been 
encouraged by the Nova Scotia government to invest in the quarry only to be subjected to 
a lengthy process which became entangled in a local web of politics. They also argued 
that the Panel review had been a rare, costly and cumbersome obstacle that should never 
have been allowed to go ahead and among other things that the Panel was biased. 
However, Bilcon’s core complaint was that the Panel’s decision to reject the quarry had 
been made based on the concept of “Community Core Values” which they argued was 
not part of the relevant legal and regulatory framework and of which they had no advance 
notice.    They further contested the legitimacy of the concept suggesting that the notion 
of community core values had no place in the Constitution of Canada, the administrative 
law framework, the environmental legislation or any other relevant law. Bilcon also 
argued that in considering the notion of community core values, the environmental 
review had relied upon arbitrary, biased, capricious, and irrelevant considerations that 
amounted to a violation of rules in NAFTA including the guarantee of a “minimum 
standard of treatment” for foreign investors.   
 

Finally Bilcon argued that because it had been unjustly “forced into a most expansive, 
expensive and time-consuming environmental assessment, it would sue Canada for 
$188,000 as compensation.  

 The Tribunal’s Decision:  

The majority tribunal of Bruno Simma, chair, and Bryan Schwartz, investor's nominee, 
held Canada in breach of Chapter 11 of the North American Free Trade Agreement  
(NAFTA) finding Canada liable for unfair regulatory treatment and in breach of the 
minimum standard of treatment (article 1105), as well as national treatment (article 
1102), to the U.S. claimants. The proponent’s lawyers, Appleton and Associates, stated in 
a summary of the detailed 229 page Arbitration that the Tribunal reviewed the facts and 
found the JRP process fundamentally flawed under international law because the review 
panel failed to follow the stated rules and criteria, instead substituting unannounced 
criteria to reject the quarry.  According to Appleton the Tribunal ruling also took into 
account the fact that the JRP failed to allow Bilcon to take any steps to address any 
adverse environmental effects through the adoption of mitigation measures.  
 
The Majority Tribunal determined that the environmental impact assessment violated 
Canada’s NAFTA obligation to afford Bilcon a “minimum standard of treatment” on the 
basis that this approach was “arbitrary”, as per the interpretation of standards in the 
Waste Management II case, and that this arbitrary action had frustrated Bilcon’s 
expectations about how the approval decision would be made.  
 



The majority Tribunal also sided with the claimants in what they perceived as 
encouragement by enthusiastic local officials to pursue their investment only to find 
themselves in a regulatory review process that was expensive and "in retrospect 
unwinnable from the outset".  
 
The Tribunal decision also ruled the JRP had violated Article 1102, National Treatment 
by not treating Bilcon as well as other Canadian proponents who were in similar 
circumstances.  
 
The third lawyer on the Tribunal, Professor Donald McRae from the University of 
Ottawa, who was the Canadian government’s nominee, delivered a strong dissent 
contending that the majority had turned what was nothing more than a possible breach of 
domestic law into an international wrong which should have been resolved in a Canadian 
federal court 
 
Dissent: McRae’s and other criticism of the Tribunal’s findings.  
 
Tribunalist Donald McRae’s Dissent 
In his formal 20 page Dissenting Opinion Donald McRae said the Panel was entitled to 
make its assessment on the basis of ‘community core values’ and that it was clearly 
within their mandate to do so.  In this respect he stated that the term ‘community core 
values’ used by the JRP was merely a restatement encapsulating the various human 
environmental effects the project can have, which is something confirmed by Professor 
Meinhard Doelle referred to below. McRae also disagreed with the Majority Tribunal 
argument that the JRPs actions met the Waste Management II (referring to an earlier 
NAFTA tribunal case) standard of ‘arbitrary’, and found their reasoning somewhat 
circular and leading to a possible interpretation that any breach of Canadian law could be 
defined as arbitrary. He also noted that beyond the assertion of ‘arbitrary’, the Majority 
Tribunal made no attempt to show how the actions of the JRP were arbitrary. McRae 
believed the Panel thought what it was doing was justifiable and in regard to the charge 
of failure to mitigate he felt the Panel took the view that the project’s problems as such 
could not be mitigated and hence the Panel did not need to provide a list of mitigations. 
McRae concluded that the most the Majority had shown was that there was a possibility 
that the JRP’s analysis did not conform to requirements of Canadian Law and that this 
could have been clarified if the case had first been taken through a judicial review by a 
Canadian federal court which, unfortunately no Party determined to initiate. As such he 
felt that the NAFTA Tribunal decision did not meet the threshold in the Waste 
Management II case and that action of the JRP was not ‘arbitrary’ nor had the Majority 
shown any other standards of the Waste Management II case relevant, (i.e. that the 
minimum standard of treatment of fair and equitable treatment is infringed by conduct  
harmful to the State if conduct is arbitrary, grossly unfair, unjust, idiosyncratic, 
discriminatory and exposes claimant to sectional or racial prejudice or involves a lack of 
due process leading to an outcome which offends judicial propriety.)  McRae makes 
another insightful criticism based on failure to litigate this issue in a Canadian court- 
which is that Canadian law does not provide a damages claim whereas NAFTA does. He 
also concludes that NAFTA was not intended to litigate domestic law and therefore you 
can’t get a remedy under NAFTA Ch 11 for a breach of Canadian law. You can only get 
a remedy for a breach of NAFTA.  
 
 



 
Donald McRae concludes his Dissent with three pages of implications of the Majority 
Tribunal’s decision relating to the future ability of a nation state to apply their own 
environmental laws and conduct proper environmental assessment reviews. After 
ascertaining that the Majority’s case was not appropriate to be reviewed under NAFTA 
he cited potential negative consequences of the NAFTA Tribunal decision as follows  i) 
that this decision is a  "significant intrusion into domestic jurisdiction”  ii) that if  the 
majority view in this case is to be accepted, then the proper application of Canadian law 
by an environmental review panel will be in the hands of a NAFTA Chapter 11 tribunal, 
importing a damages remedy that is not available under Canadian law. iii) that of even 
greater concern, would be the inability of states to apply their environmental laws, 
because the majority decision effectively subjugates ‘human environment’ concerns to 
the scientific and technical feasibility of a project. iv) that a chill would be imposed on 
environmental review panels which would then be concerned not to give too much 
weight to socio-economic considerations or other considerations of the human 
environment in case the result is a claim for damages. Finally, given all these 
considerations, he concludes that the decision of the majority will be seen as “a 
remarkable step backwards in environmental protection." 
 
As Sierra Club US says in regard to the implications of the Bilcon Case decision: 

In other words, the tribunal’s ruling suggests not only that governments can run afoul of                
trade rules if they take community rights and values into account in environmental  
impact assessments, but also that foreign corporations should have the right to bypass  
domestic courts and sue governments for millions or even billions of dollars before  
extrajudicial tribunals if they don’t agree with how governments are interpreting their  
own laws. 

 
McRae substantiated by other legal experts vis a vis use of ‘community core values’  

Other experts have also defended the Panel’s decision vis a vis the use of ‘Community 
core values.  

Dalhousie University Professor and Director of Dalhousie University’s  Marine & 
Environmental Law Institute, Meinhard Doelle shortly after the Tribunal’s decision was 
announced, provided an in-depth interpretation of  federal and Nova Scotia’s 
environmental assessment law exposing where the Tribunal went wrong.    

As he explained, the Whites Point Panel focussed its reasons for rejecting the project on 
its conclusion that the proposed project was inconsistent with “core community values”. 
and once it concluded that the project would result in significant adverse environmental 
effects that could not be justified, did not suggest measures to mitigate adverse. Doelle 
states: 

On both issues, the majority reached its conclusion in large part based on “expert legal 
advice” filed on behalf of the proponent, advice which seems to have offered a one- sided 
interpretation of the federal EA process, and no meaningful legal interpretation of the 
provincial EA process. Perhaps more importantly, it seems clear that the “expert legal 
advice” was completely misunderstood and misapplied by the majority of the NAFTA 
tribunal. 



In short Doelle says, the Whites Point Panel did exactly what it was asked to do and 
because of the broad definition of environmental effect (that includes all socio-economic 
effects), and the broad discretion left to the provincial Minister to decide whether to 
approve a project, there is no question that the provincial Minister acted within his legal 
authority when he followed the recommendation of the Whites Point Panel to reject the 
project. Where there was question was in regard to the authority of the federal officials to 
reject.  He says the proponent had every opportunity to challenge the federal decision 
through a judicial review application before the Federal Court but didn’t, unfortunately,  
because it  would have been an opportunity to clarify a number of issues that practicing 
lawyers and legal academics have been debating for 20 years. Also he notes that none of 
this rich literature, much of it peer reviewed and supporting what the Whites Point Panel 
and the federal Minister did in this case, was referenced in the NAFTA ruling. Doelle 
concludes that the failure of the proponent to pursue any of the legal remedies available 
to it in Canada should have resulted in the dismissal of this case, as it leaves too much 
legal uncertainty for the NAFTA tribunal to deal with. In this case it appears that the 
failure to explore readily available domestic remedies put the NAFTA tribunal in an 
impossible situation. 

Another Dalhousie Environmental Law Professor, David  VanderZwag also explained 
how Nova Scotia law would allow the panel to interpret community core values as part of   
Environmental impact: 

The Nova Scotia Environmental Assessment Regulations  have defined an ‘environmental 
effect’ as including, ‘any effect on socio-economic conditions, on environmental health, 
physical and cultural heritage or on any structure, site or thing including those of 
historical, archaeological, paleontological or architectural significance’. This wording 
provides a firm basis in law to justify the inclusion of social, economic, and community-
based concerns within the assessment of the Whites Point Quarry proposal. 

Gretchen Fitzgerald, Executive Director of Sierra Club Canada Atlantic, also stated in an 
op-ed submitted to the Chronicle Herald that: 

The company was told clearly and in many ways that the environmental assessment 
would include an evaluation of how the project would impact local communities. This 
should come as no surprise: as every Grade 8 student learns, sustainability is the 
confluence of environmental, economic, and social factors. Our laws are written to 
reflect the fact that we are part of the fabric of life; environmental damage damages our 
communities in big and small ways.   

 Legal expert on investment agreements and head of the Green Party of Canada, 
Elizabeth May, also defended the Panel’s conclusions noting that language used in the 
Tribunal’s decision confirms that the international trade lawyers involved in the decision 
did not have even the most rudimentary understanding of the environmental assessment 
process.  

Professor Doelle echoed Ms May:   

I have found a NAFTA Tribunal that lacked, with the exception of the dissenting member, 
even a basic understanding of the legal context within which the decisions it was asked to 
rule on were made. It also lacked any real appreciation for the factual context within 
which the decisions being challenged were made... 



Professor Nigel Barnes, Law Professor, University of Alberta commenting on the case in 
a recent University of Calgary Faculty of Law Blog on Developments in Alberta 
(ABlawg) referred to Donald McRae’s strong dissent, adding that he had  nothing to add 
to Mr. McRae’s excellent critique while also referring his readers to Meinhard Doelle’s 
post on the decision. 

As noted in the introductory statements above, the Bilcon case has become a lightning 
rod for those law professors, lawyers, NGOs, researchers and activists who are producing 
statements, press releases, and news articles with the aim of trying to stop the inclusion of 
ISDS in the mega- trade agreements.  In these writings they are pointing to the risks as 
spelled out in the Bilcon dissent should governments ratify TPP, TTIP, and CETA with   
ISDS still intact. US activists are also citing Bilcon in their attempts to stop a Fast Track 
vote in Congress.  As recently noted in a paper published on the University of Oslo 
PluriCourts Blog on the Legitimacy of the International Judiciary:  

For those opposing the inclusion of ISDS provisions in these agreements, the Bilcon 
decision is ammunition for the argument that investment treaty arbitration improperly 
bypasses potential domestic remedies, and that it interferes with a sovereign’s ability to 
regulate in the public interest, protect the environment, or protect human health. 

Among these recent writings referencing Bilcon, another pertinent critique comes from 
Lisa Sachs and Lise Johnson, director of the Columbia Center on Sustainable Investment, 
and Head of Investment Law and Policy at the Columbia Center respectively, who after 
describing the Majority Tribunal’s reasoning for overturning the Panel’s decision to 
reject Bilcon’s proposal stated: 

In fact, the arbitrators got the international law standard wrong.  The parties to the 
NAFTA—the United States, Canada and Mexico—have all repeatedly clarified that ISDS 
is not meant to be a court of appeals sitting in judgment of domestic administrative or 
judicial decisions. Yet in Bilcon, the majority of the arbitrators gave only lip 
service to the NAFTA states’ positions. 

In other words the Majority Tribunal lawyer’s ignored the clear intent of NAFTA’s 
provisions and provided a judgement dismissive of domestic law.  

And unfortunately for Canada it cannot even appeal this major misinterpretation because 
under ISDS, governments cannot overturn arbitral decisions for getting the law or facts 
wrong and Governments and their taxpayers remain responsible for paying out 
wrongfully decided ISDS awards.   

Implications:  

Shortly after the release of the Tribunal’s decision, Lawrence Herman, international trade 
lawyer, reported in Canada Loses Another Investment Dispute Under NAFTA, that the 
Tribunal results were likely to stir up considerable controversy, because of Donald 
McRae’s strong dissent, and statement that the NAFTA Tribunal went far beyond its 
jurisdiction under the treaty in questioning the reasoning of the federal-provincial 
environmental panel.  As can be inferred from the degree of dissent articulated above, 
Herman’s predictions were insightful and prophetic.   



The implications of the Bilcon case include not only the threats to environmental law and 
assessment as outlined by Professor McRae. The Bilcon case when dissected also 
exposes many inherent flaws of NAFTA Ch 11, designed as it was from a business 
perspective to ensure protection for foreign investors with far less regard for the public 
welfare role of government.  These insights are particularly relevant given the high level 
of debate in the EU Parliament around ISDS in TTIP and subsequently CETA as well as 
concerns that abound in regard to TPPA and ISDS.  

These implications will be assessed in a forthcoming paper to follow on the heels of this 
one entitled: Digby Neck Bilcon Tribunal Decision Sparks International Debate over 
Flaws and Failures of ISDS   

** Janet M Eaton, PhD [Marine Biology] Dalhousie University, is an independent 
researcher, and part-time academic who has taught courses in Critical perspectives on 
Globalization, Community Political Power and Environment and Sustainable Society. 
She has been a volunteer with Sierra Club Canada for over a decade, was one of four 
SCC researchers who contributed to the Terms of Reference for the proponent’s 
Environmental Impact Statement [EIS] and to Sierra Club Canada’s lengthy response to 
Bilcon’s EIS. She also testified twice before the Joint Review Panel. Since then Janet has 
been an international trade representative for SCC on the national Trade Justice Network, 
was a SCC International Representative for Corporate Accountability, and maintained a 
blog site on international trade for SCC.  In latter years she has followed closely the 
emergence of the international debate to reject or radically reform ISDS in free trade and 
investment agreements. See: 

Australia’s Rejection of Investor-State, from AUSFTA to the Gillard Government’s Trade 
Policy and the implications for Canada.  By Janet M Eaton, PhD. December  31st, 2013. 
http://www.commonfrontiers.ca/Single_Page_Docs/PDF_Docs/Jan08_14-AUSFTA-paper.pdf 
 
SCC Comments on the Environmental Impact Statement of the Whites Point Quarry and 
Marine Terminal https://www.ceaa-acee.gc.ca/B4777C6B-docs/WP-1637.pdf 
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Trade and Trust 

Paul Krugman 

MAY 22, 2015  

One of the Obama administration’s underrated virtues is its intellectual honesty. Yes, 

Republicans see deception and sinister ulterior motives everywhere, but they’re just projecting. 

The truth is that, in the policy areas I follow, this White House has been remarkably clear and 

straightforward about what it’s doing and why. 

Every area, that is, except one: international trade and investment. 

I don’t know why the president has chosen to make the proposed Trans-Pacific Partnership such 

a policy priority. Still, there is an argument to be made for such a deal, and some reasonable, 

well-intentioned people are supporting the initiative. 

But other reasonable, well-intentioned people have serious questions about what’s going on. And 

I would have expected a good-faith effort to answer those questions. Unfortunately, that’s not at 

all what has been happening. Instead, the selling of the 12-nation Pacific Rim pact has the feel of 

a snow job. Officials have evaded the main concerns about the content of a potential deal; 

they’ve belittled and dismissed the critics; and they’ve made blithe assurances that turn out not to 

be true. 

The administration’s main analytical defense of the trade deal came earlier this month, in a report 

from the Council of Economic Advisers. Strangely, however, the report didn’t actually analyze 

the Pacific trade pact. Instead, it was a paean to the virtues of free trade, which was irrelevant to 

the question at hand. 

First of all, whatever you may say about the benefits of free trade, most of those benefits have 

already been realized. A series of past trade agreements, going back almost 70 years, has brought 

tariffs and other barriers to trade very low to the point where any effect they may have on U.S. 

trade is swamped by other factors, like changes in currency values. 

In any case, the Pacific trade deal isn’t really about trade. Some already low tariffs would come 

down, but the main thrust of the proposed deal involves strengthening intellectual property rights 

— things like drug patents and movie copyrights — and changing the way companies and 

countries settle disputes. And it’s by no means clear that either of those changes is good for 

America. 

http://www.nytimes.com/pages/opinion/index.html
https://www.whitehouse.gov/sites/default/files/docs/cea_trade_report_final_non-embargoed_v2.pdf
https://www.whitehouse.gov/sites/default/files/docs/cea_trade_report_final_non-embargoed_v2.pdf
http://krugman.blogs.nytimes.com/2015/05/21/tariffs-versus-currencies/


On intellectual property: patents and copyrights are how we reward innovation. But do we need 

to increase those rewards at consumers’ expense? Big Pharma and Hollywood think so, but you 

can also see why, for example, Doctors Without Borders is worried that the deal would make 

medicines unaffordable in developing countries. That’s a serious concern, and it’s one that the 

pact’s supporters haven’t addressed in any satisfying way. 

On dispute settlement: a leaked draft chapter shows that the deal would create a system under 

which multinational corporations could sue governments over alleged violations of the 

agreement, and have the cases judged by partially privatized tribunals. Critics like Senator 

Elizabeth Warren warn that this could compromise the independence of U.S. domestic policy — 

that these tribunals could, for example, be used to attack and undermine financial reform. 

  

Not so, says the Obama administration, with the president declaring that Senator Warren is 

“absolutely wrong.” But she isn’t. The Pacific trade pact could force the United States to change 

policies or face big fines, and financial regulation is one policy that might be in the line of fire. 

As if to illustrate the point, Canada’s finance minister recently declared that the Volcker Rule, a 

key provision of the 2010 U.S. financial reform, violates the existing North American Free Trade 

Agreement. Even if he can’t make that claim stick, his remarks demonstrate that there’s nothing 

foolish about worrying that trade and investment pacts can threaten bank regulation. 

As I see it, the big problem here is one of trust. 

International economic agreements are, inevitably, complex, and you don’t want to find out at 

the last minute — just before an up-or-down, all-or-nothing vote — that a lot of bad stuff has 

been incorporated into the text. So you want reassurance that the people negotiating the deal are 

listening to valid concerns, that they are serving the national interest rather than the interests of 

well-connected corporations. 

Instead of addressing real concerns, however, the Obama administration has been dismissive, 

trying to portray skeptics as uninformed hacks who don’t understand the virtues of trade. But 

they’re not: the skeptics have on balance been more right than wrong about issues like dispute 

settlement, and the only really hackish economics I’ve seen in this debate is coming from 

supporters of the trade pact. 

It’s really disappointing and disheartening to see this kind of thing from a White House that has, 

as I said, been quite forthright on other issues. And the fact that the administration evidently 

doesn’t feel that it can make an honest case for the Trans-Pacific Partnership suggests that this 

isn’t a deal we should support. 
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“Trade promotion authority is crucial to concluding trade agreements that will open 

foreign markets to more U.S. dairy products.” -- NMPF President and CEO Jim Mulhern.  

Source: National Milk Producers Federation/U.S. Dairy Export Council 

ARLINGTON, VA – The National Milk Producers Federation and U.S. Dairy Export Council 

today commended the Senate for approving new Trade Promotion Authority (TPA) legislation. 

They urged members of the House of Representatives to quickly pass their own TPA legislation. 

“Trade promotion authority is crucial to concluding trade agreements that will open foreign 

markets to more U.S. dairy products,” said NMPF President and CEO Jim Mulhern. “In the 

Trans-Pacific Partnership negotiations in particular, having TPA in place is essential to increase 

pressure on Japan and Canada to extend their best offers.” 

USDEC President Tom Suber added, “Knowing that a trade agreement will be considered by 

Congress under Trade Promotion Authority paves the way to press our negotiating partners to 

make their best offers on the most sensitive issues. Clearly, dairy exports fall into that category, 

and the U.S. needs all the tools it can muster to get the best possible deal.” 

The two organizations said TPA will increase congressional influence over trade negotiations 

and lead to agreements that are better for both the country and the dairy industry. They urged the 

House to take up TPA legislation soon after returning from the Memorial Day recess. 

TPA, which expired in 2007, is important to the U.S. dairy industry because the United States 

now exports the equivalent of one-seventh of its milk production. 

http://www.nmpf.org/
http://www.usdec.org/
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New Balance’s voice heard on tariffs 

Nike wanted an immediate end to tariffs on sneakers made overseas, but a 

gradual phaseout favored by New Balance seems likely to prevail 

  By Jessica Meyers Globe Staff  May 27, 2015  

WASHINGTON — If they are still employed in future years, the New Balance factory workers 

who stitch fabric in Massachusetts and run sewing machines in Maine may owe their jobs to a 

hard-fought provision in one of the world’s biggest trade deals. 

The Boston-based maker of athletic shoes appears poised to score a partial victory against 

American behemoths like Nike that want an immediate end to tariffs on sneakers manufactured 

overseas. Instead, after a long lobbying battle by New Balance, the trade pact is likely to impose 

a gradual phaseout of the tariffs. 

New Balance says it wants a slower phaseout to help it preserve nearly 1,400 manufacturing jobs 

in New England. 

Negotiators have yet to finish the 12-nation pact, known as the Trans-Pacific Partnership, and 

have kept most details secret. Although any agreements could still unravel, the latest 

developments reveal how a privately owned New England company and its well-placed allies in 

Congress can wield surprising influence in a cutthroat industry dominated by global trade.  

“The administration has heard our concerns and appears to be moving forward in a way to give 

us enough time to react,” said Matt LeBretton, vice president of public affairs for Brighton-based 

New Balance. Although officials have disclosed no timeframe for any elimination of tariffs, 

“we’re hopeful for the longest possible phaseout,” he said. 

The shoe fight serves as one example of the extensive behind-the-scenes jockeying taking place 

in Washington as the administration seeks to win over hesitant lawmakers like Senator Angus 

King, a Maine Independent, and Senator Susan Collins, a Maine Republican. Both have lobbied 

to keep the protectionist tariffs in place. 

It also highlights the intense competition between New Balance and rivals in the athletic 

footwear industry, where globalization’s effects are evident in the dearth of American shoe 

factories. New Balance, a century-old company owned by a former marathoner and his wife, is 

the only major athletic footwear business that still produces running shoes in the United States. 

But only about a quarter of the shoes New Balance sells in the United States come from its five 

New England factories. The rest are imported from Asian countries such as Vietnam, a member 

of the proposed Pacific trade accord. 



At the crux of the debate are tariffs on imported shoes that date back to the 1930s, when 

American footwear companies occupied bustling mill towns. Lawmakers intended to give US 

businesses a boost, but they turned into an impediment for the waves of shoe manufacturers who 

found cheaper labor abroad. 

Tariff rates can stretch to 67.5 percent on shoes brought into the United States, and even on a 

cheap pair of $15 to $20 shoes can tack on another $5 or so. The United States imports about 98 

percent of its shoes. 

“There are practically no jobs in the US where manufacturing is prevalent when it comes to 

footwear,” said Matt Priest, president of the Footwear Distributors and Retailers of America, a 

Washington-based trade organization that supports the Pacific deal. “These are just costs baked 

in that consumers end up paying.” 

Priest said the immediate elimination of tariffs would benefit consumers and most American 

companies, but acknowledged the challenges involved in pushing a deal through Congress. “We 

don’t want the perfect to be the enemy of good,” he said. 

The century-old company owned by a former When trade negotiations started to pick up, New 

Balance acted as the primary mover for the protections. The company rallied to keep the tariffs, 

cited the need to preserve domestic production, and drew lawmakers to its side. 

King held up the confirmation of US Trade Representative Michael Froman until Froman agreed 

to visit New Balance’s Maine factories. Collins coordinated meetings between company 

executives and administration officials. Senator Edward J. Markey, a Massachusetts Democrat, 

peppered the trade representative with letters. Michael Michaud, a former congressman from 

Maine, handed the president a pair of New Balance sneakers that were made in the state. 

“This is a family-owned company that has made a conscious decision to maintain a substantial 

amount of manufacturing of athletic shoes in the US,” King said in a recent interview. “We 

should not whack them. We should reward them.” 

But the company has softened its tone in recent months and could still stand to benefit. Tariffs 

that help its American factories also raise the cost of its numerous shoes made elsewhere. 

“It’s a win for them on the imported side, since many of these shoes will be made in Asia,” said 

Matt Powell, a sports industry analyst at NPD Group, a New York market research company. 

“And it’s a partial win on the US side in that they will have a little more time to respond to 

change. What they will do then, I don’t know.” 

New Balance, without elaborating on specifics, said a slower phaseout of the tariffs would give 

the company more time to plan and to adapt its business model. 

“Part of that is changing up in the factories what we do, how efficient we can be,” LeBretton 

said. “We look at what will allow us to make more in the US and not less.” 



That is a promise that Nike, which has 12 times as many employees, has also made. The Oregon 

company vowed to create up to 10,000 American manufacturing and engineering jobs if the trade 

deal goes through. New Balance’s entire staff barely tops 4,000. 

Obama recently visited Nike to sell the bill, a controversial move due to its past use of Asian 

sweatshops. (The company announced the job promise in conjunction with Obama’s trip.) 

“It would have been nice for the president to come out and actually see people making shoes 

here and explain why [the deal] would be helpful for them,” said New Balance’s LeBretton. 

Collins called Obama’s move “the height of irony, because Nike does not have a single domestic 

manufacturing job left in the US.” 

But Obama, framed by a massive Nike logo, sought to emphasize how the country must confront 

a new set of global challenges and create standards for labor, the environment, and intellectual 

property before China determines those rules. China is not a member of the Pacific trade pact. 

“This deal would strengthen our hand overseas by giving us the tools to open other markets to 

our goods and services and make sure they play by the fair rules we help write,” he said. 

Nike staff did not respond to requests for comment. 

Trade agency officials say the final deal will ensure that all sides benefit. 

“Made-in-America footwear manufacturers will find it easier to export,” said Trevor Kincaid, a 

spokesman for the US trade representative. “American footwear brands will enjoy new 

efficiencies and lower costs because of TPP.” 

That is a tough selling point for skeptical lawmakers, many of whom Obama still needs to 

convince. 

The House is expected to take up a bill next month that would grant the president greater 

authority, called “fast track,’’ to conclude negotiations. The actual trade pact would be brought 

before Congress later, once the negotiations are complete. Congress would not be permitted to 

amend the proposal. 

When the Senate advanced the “fast track’’ legislation earlier in May, both King and Collins 

voted against it, even though the final trade bill may offer these protections. 

“These are people’s lives in a small town where there are not other signs of economic activity,” 

King said, recollecting the trips he has taken to Maine’s bustling factories. “It’s the equivalent of 

General Motors closing in Detroit.” 
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A realistic debate about free trade 

 

By Scot Lehigh Globe Columnist  May 27, 2015  

In recent weeks, the news coverage about the Trans-Pacific Partnership has revolved around 

President Obama’s struggle to win fast-track authority from Congress. The broader question, 

however, should be this: If and when it’s finalized and approved, how will the free trade pact 

affect income inequality in the United States?  

The Economics 101 version is that free trade is an unalloyed positive, an economic sorting 

mechanism that lets each country focus on what it does best, thereby maximizing total economic 

output across member nations. But the view from 10,000 feet obscures dramatic differences in 

the economic topography.  

It’s obviously difficult to predict with any exactitude the effects of an agreement that remains 

more concept than detail. According to a Congressional Research Service synopsis of the various 

projections, one study concluded the pact could decrease the median wage by 0.6 percent. A 

second analysis predicts an overall economic gain for the United States, but says manufacturing 

will take a hit. That impact, however, will be more than offset by gains in the US services sector, 

which includes banking and insurance. 

That projection underscores this reality: Free trade agreements have different consequences for 

different parts of the economy. If one’s economic perch requires a college degree or is in a 

cutting-edge industry or with an enterprise that enjoys strong export potential, the likely impact 

will be positive. That person’s firm may well find new business opportunities, while he or she 

will benefit from less expensive foreign goods. But workers in industries vulnerable to foreign 

competition may find their jobs at risk. In that case, the prospect of cheaper consumer goods 

obviously doesn’t seem like an attractive trade-off. 

Free trade theory addresses those disparate effects by noting that there will be more winners than 

losers — and that the winners can compensate the losers for the harm they suffer. That way, 

everyone is still better off. 

Hmmm. Although that could happen, it doesn’t generally occur in any substantial or sustained 

way. Yes, the federal government offers some retraining, relocation, and job-search help for 

workers displaced by trade. Younger workers in retraining can also qualify for a temporary 

stipend. Some workers over 50 who take a job at lower wages are eligible for income support 

capped at $10,000.  

That’s better than nothing, certainly, but if you face the prospect of being out of work for an 

extended period or of taking a job that pays much less, it will seem like pretty thin gruel.  

http://www.bostonglobe.com/staff/lehigh


Free trade agreements have different consequences for different parts of the economy. 

In a vibrant economy, dislocated workers may find ample opportunities. But in sluggish times, 

trade-displaced workers will swell the pool of the unemployed, putting downward pressure on 

wages. 

Clever policy makers could find ways to distribute free trade gains in a more equitable way to 

those who bear the brunt of free trade. But it’s hard to imagine that happening in today’s 

Washington. Alternatively, recognizing that free trade heightens economic inequality, the 

government could spend on policies and programs that promote higher wages and economic 

mobility. We could, for example, dramatically reduce the cost of a college education.  

But at a time when there’s no national agreement on a strategy to combat economic inequality, 

skeptics can’t be blamed for fearing the benefits of the TPP will redound mostly to the better-off, 

while the ill effects will be felt principally by those on the lower rungs of the economic ladder. 

Regardless of whether Obama wins fast-track authority, that’s a discussion the country needs to 

have. It’s a debate far more complex than the usual easy assurances about the value of free trade. 

Scot Lehigh can be reached at lehigh@globe.com. Follow him on Twitter @GlobeScotLehigh.  
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Amid Slow Talks, EU Leaders Ponder How 
To Pitch TTIP To Skeptical Europe 
Daily News 

News Analysis 

Posted: April 01, 2015 

When European Union trade ministers sat down for an informal lunch meeting on the Transatlantic Trade and 

Investment Partnership (TTIP) last week, they had an item on their agenda that at another point in time might have 

seemed more appropriate for their public relations teams: how to better pitch the deal to citizens back home. 
  
The fact that this issue is being addressed by trade ministers -- and even EU heads of government -- illustrates how 

pervasive, and overwhelmingly negative, the debate over TTIP has become in Europe, according to European 

officials and sources following the negotiations. 
  
It is also a symptom of the more fundamental challenge facing TTIP: that after more than a year and a half of 

negotiations, and a more than year-long scoping exercise beforehand, the talks have still not yielded any concrete 

sense of what a TTIP agreement will contain -- and they seem unlikely to accelerate in the short term. 
  
The United States already made clear to the EU late last year that it could not offer any significant concessions in the 

first half of 2015 because of the debate over Trade Promotion Authority and the Trans-Pacific Partnership (TPP) in 

Washington. With TPP now seemingly delayed by several months, some European officials wonder whether real 

negotiations on TTIP can really take place at all before the end of this year. 
  
This lag has negatively impacted the ability of TTIP proponents to tout the benefits of the deal to the general public, 

as they cannot say concretely what its substance will be. Proponents say this leaves a vacuum that critics have filled 

-- and quite effectively, at that -- with fears about all the bad things the deal could do. 
  
EU member states are not alone in trying to do a better job of selling TTIP to the European public, as they are backed 

by the European Commission. In addition, European business groups such as the Confederation of British Industry 

(CBI) are ramping up their efforts to change the debate around the trade initiative and urging member state 

governments to come out and rally support for TTIP, despite its contents being unclear. 
  
  
But it is an open question whether these proponents of TTIP will be any more successful in touting the benefits of the 

deal than they have been in the past, as their efforts appear mainly aimed at amplifying their message that TTIP 

holds enormous potential; they have a harder time denying what will or won't be in a finished deal. 
  
Among the benefits highlighted by these supporters are that TTIP would lower prices for consumers and EU 

businesses as well as increase their choices of products. They also say it would allow the two sides to set new trade 

rules on issues like labor rights and environmental protection that reflect their shared values. 
  
The fact that TTIP has an image problem in the European Union is, by now, nothing new. But even proponents 

of the initiative acknowledge it is significant that EU trade ministers are being tasked with the management of the 

trade negotiation's image in such a way. 
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"This is a completely different animal from what we have ever seen before," said one European diplomat about the 

TTIP debate in the EU. Never has the bloc seen such an intense debate around a trade policy issue, he added, 

arguing that in this climate it is important for member state governments to "sing from the same book" on why they 

are pursuing the deal. 
  
The need to better engage with their citizens on the benefits of TTIP was just one of the issues that ministers 

discussed during a lunch session on the trade initiative at their March 24-25 informal trade council meeting in Latvia, 

which currently holds the rotating presidency of the EU Council. 
  
The ministers also focused on how to approach the controversial issue of investment protection in TTIP, according to 

a spokesman with the Latvian foreign ministry. Since it was an informal meeting, the ministers did not reach any 

formal conclusions or issue an official statement. 
  
Just a week prior, EU heads of government said in their conclusions after a March 19-20 meeting in Brussels that 

member states and the European Commission "should step up efforts to communicate the benefits of the agreement 

and to enhance dialogue with civil society." 
  
John Cridland, director-general of CBI, admitted to reporters in Washington on March 24 that EU TTIP 

advocates had been somewhat blindsided by the outpouring of opposition from well-organized civil society 

organizations. He called for business lobby groups to fight back by "rebooting" the discussion around TTIP and 

framing the deal as something that will benefit consumers and be especially helpful to small and medium-sized 

enterprises. 
  
"I'm not criticizing what business has done to date. I'm talking about the job business needs to do now," Cridland said 

at the National Foreign Trade Council. "In Britain, for example, when we started on this journey who had heard of 38 

Degrees? Yet 38 Degrees as [an advocacy] group has generated a massive social media campaign and was 

responsible for a lot of the submissions made to the European Commission on the [investor-state dispute settlement] 

consultation. So business needs to step up a gear, it needs to do an even better job." 
  
Last December, the CBI and other EU business groups hosted an event in Brussels with seven EU prime ministers -- 

including David Cameron and leaders from Italy, Spain, Poland, Latvia, Denmark and Finland -- aiming to highlight 

the important of reaching a TTIP deal. 
  
U.S business is also weighing in. Just days before EU trade ministers gathered in Latvia for their informal council 

meeting, the majority of the American Chambers of Commerce in the European Union urged them to "further explore 

tangible steps to increase engagement with civil society and enhance the domestic debate on TTIP." 
  
The 20 AmChams urged ministers to "improve dialogue with stakeholders at all levels on the key issues surrounding 

the debate," including by confronting issues that U.S. business believes are key parts of the agreement. 
These include issues such as ISDS and speeding the approvals of biotech crops for import, one business source 

said. There is an AmCham in each of the 28 member states, plus AmCham EU, but not all signed the letter because 

it was put together at the last minute, the source added. 
  
The European Commission in the past has also pressured member states to be more coordinated in their messaging 

on TTIP. An internal memo from Nov. 7, 2013, revealed the commission was trying to ensure that member state 

press liaisons were communicating the same message about the purported benefits of the trade deal. 
  
Meanwhile, civil society groups in Europe and around the globe are planning a "Day of Action" on April 18 

against free trade and investment agreements in general. Groups started to lay the groundwork for the demonstration 

at a strategy session in Brussels in early February. Organizers said it would involve groups in Asia and Latin America, 

but that at least in the EU, the thrust of the message would be to oppose TTIP. 
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The website for the campaign -- www.GlobalTradeDay.org -- argues that trade deals have promoted corporate 

interests at the expense of citizens' rights and the environment. “For the last decades, we have been fighting for food 

sovereignty, for the commons, to defend our jobs, our lands, internet freedom and to reclaim democracy. Along the 

way, we have grown as a movement, we have made our voices heard and we had victories,” it says. 
  
Cridland took aim at the notion that FTAs benefit corporations at the expense of citizens. He argued that business 

needs to step in and play a role as a "consumer champion," and claimed that the interests of business owners is for 

the most part aligned with consumers. "What we're seeing here is a debate where TTIP is being characterized as 

good for business but questionable for the consumer. That can't be right," he said. 
  
At the same time, he conceded that business and governments are limited in how they can sell TTIP, given that its 

ultimate contents are still unknown. But Cridland argued that advocates need to carry the message that the deal has 

positive potential to increase consumer choice for quality goods and services and create a truly trans-Atlantic 

marketplace. 
  
"There's a large part of that prize that has not been defined ... [but] if we can meet the legitimate concerns of other 

stakeholders about what [TTIP] is not, and concentrate on what it really should be, then I think it is overwhelmingly 

upside," he said. 
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The Trans-Pacific Partnership is just as likely to annoy America’s allies in 
region as reassure them  

The Financial Times 

By David Pilling 

April 1, 2015 

In the sparring between China and the US over leadership in Asia, Beijing recently landed a tidy, 

if almost accidental, punch. Washington’s attempt to lead a boycott of the China-led Asian 

Infrastructure Investment Bank ended in farce after Britain broke ranks and other nations from 

Germany to South Korea fell over themselves to join.  

If round one was a defeat for America, round two hangs in the balance. Washington is 
trying to convince 11 Pacific nations to join a “next generation” trade agreement called 
the Trans-Pacific Partnership. Billed as the most important trade initiative since the 
collapse of the 2001 launch of the World Trade Organisation’s Doha round, it would 
bind two of the biggest economies — the US and Japan — into a bloc covering 40 per 
cent of global output. Supporters say it would also reaffirm US commitment to the region 
at a time when China’s economic pull is growing.  

The stakes are high. If the TPP disappoints — or worse still, if it is not concluded at all 
— it will be another embarrassing setback for US regional diplomacy. The omens are 
mixed at best.  

The TPP excludes China. That is quite an omission. It is also precisely the point. The 
region’s most important trading nation has not been invited to join on the grounds that 
its economy is too centrally planned and too rigged to be part of such a highfalutin 
arrangement. Yet in a peculiar display of diplomatic contortion, Vietnam — a country 
whose economy is as centrally planned and as rigged as the best of them — is 
somehow considered fit for entry.  

The exclusion of China serves twin objectives. Neither bears close scrutiny. The TPP is 
a “trade pivot” to Asia; the commercial equivalent of Washington’s commitment to 
remain militarily engaged in the region. Yet it is just as likely to annoy allies as reassure 
them. 
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Almost all have expressed concern that some provisions intrude into their internal 
affairs. That is, indeed, the point of the TPP, which goes beyond tariff reduction to deal 
with “behind the border” issues thought to impede trade and investment. These include 
tendering processes, financial regulations, data protection rules and intellectual property 
laws. Opponents from Australia to Japan see it not as an act of US benevolence but 
rather as a charter for meddling in everything from pharmaceutical pricing to cigarette 
advertising.  

The other reason for shutting out China is also questionable. The hope is that Beijing, 
slighted by its exclusion, may be goaded into reforming its economy so it can join at a 
later stage. Some in Beijing would indeed like to call Washington’s bluff by seeking TPP 
membership. At least theoretically, China is already moving in a direction that might be 
conducive to that aim by allowing a greater role for market forces.  

Yet it is folly to imagine it will be induced to move more quickly to obtain membership of 
a club to which it has only the most grudging of invitations. More, Beijing is supporting 
alternative regional trade initiatives, including the Regional Comprehensive Economic 
Partnership. Pointedly, that is a club to which the US is not invited.  

There is a further hitch. If the TPP is seen in much of Asia as designed for the benefit of 
US corporations, in the US itself it is regarded with equal suspicion. Most members of 
President Barack Obama’s Democratic party are wary of trade deals, which they blame 
for hollowing out manufacturing jobs and suppressing middle-class wages. Consumer 
groups say the TPP will expose Americans to all sorts of evils from dodgy Vietnamese 
seafood to slack financial regulation.  

The TPP is nonetheless regarded as one of Mr Obama’s best shots at a foreign policy 
legacy. If so, he could have sold it better to his own party. He remains uncomfortably 
reliant on the Republican majority in Congress to grant him the fast-track authority he 
needs to push it over the line.  

While most Republicans support a deal in the name of free trade, some on the Tea 
Party end of the spectrum are opposed. Others may deny Mr Obama the authority he 
needs out of spite. Ian Bremmer, president of the Eurasia Group consultancy, says the 
vote on trade promotion authority will be “razor thin”, though he believes ultimately Mr 
Obama will prevail.  

Even if TPP is finally concluded, the chances are it will be too watered down to satisfy 
trade purists and too intrusive to please Washington’s Pacific partners. For Beijing, 
fresh from its triumph over the infrastructure bank, the whole spectacle must be quite 
amusing.  
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Jobs in the balance: New Balance, Maine 

officials keep close eye on Pacific Rim trade 

agreement 

http://m.mainebiz.biz/article/20150406/CURRENTEDITION/304029995/1088 

4/6/15 

What's at stake for Maine in the Trans-Pacific Partnership, the largest proposed free trade 

agreement in history, involving the United States and 11 countries on the Pacific Rim and 

representing close to 40% of the world's economy? 

In two words: New Balance. 

The Boston-based footwear company still doesn't know for sure if the agreement will eliminate 

footwear tariffs on shoes made in Vietnam, since deal-making has been cloaked in secrecy from 

the opening of negotiations in 2010. But the company has made it clear that if tariffs dating back 

to the 1930s are eliminated — as Vietnam and the world's largest shoemaker, Beaverton, Ore.-

based Nike Inc., would like — it would risk more than 850 manufacturing jobs at New Balance's 

three Maine factories and another 500 jobs at two factories in Massachusetts. New Balance 

argues that it would have a competitive disadvantage against Vietnamese shoemakers whose 

workers earn an average of $90 to $129 a month. 

Negotiations are in the end game for the trade agreement, and the Obama administration is 

pushing Congress to grant it "fast track" authority to set the terms and sign the agreement before 

the House and Senate vote on it, with no amendments allowed and strict limits being placed on 

debate. A fast track bill to accomplish that could come to a vote in Congress as early as mid-

April. 

New Balance declined to be interviewed for this story, but offered the following statement from 

Matt LeBretton, its vice president for public affairs: "We are closely monitoring both Trans-

Pacific Partnership and Trade Promotion Authority [i.e., fast track] to ensure that the interests of 

the men and women who make New Balance shoes in Maine and Massachusetts are not 

negatively impacted. Our commitment to making shoes in the United States has not wavered and 

with the help of Sens. Susan Collins and Angus King we have made our position clear to the 

Obama administration. We are hopeful that the TPP, when and if it is passed, will reflect our 

commitment to making shoes in the United States." 

In Maine, New Balance has plants in Norridgewock, Skowhegan and Norway. 

New Balance has 1,350 U.S. employees, an "all-time company high," Amy Dow, New Balance's 

senior global corporate communications manager, said in an email to Mainebiz. Sales revenue 

has more than doubled in the last five years to a record of $3.3 billion in 2014. 

In its battle over the TPP, New Balance has an ally in the Rubber and Plastic Footwear 

Manufacturers Association, which represents the company and other footwear firms that support 
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4,000 domestic jobs. "Eliminating these tariffs as part of the TPP at the request of the 

Vietnamese government would effectively end footwear manufacturing in the United States and 

destroy an important part of our industrial base that dates back to our country's founding," the 

group's trade counsel testified last spring at a House committee hearing on President Obama's 

trade agenda. 

The trade group told committee members Vietnam's footwear industry "is doing very well under 

the current tariff system and does not need assistance getting its products to U.S. customers," 

citing a fivefold increase in Vietnam's total footwear imports between 2002 and 2013, with a 

10% market share of roughly 235 million pairs of shoes valued at almost $3 billion in 2013. In a 

pointed reference to Nike, which no longer manufactures footwear in the United States, its 

testimony concluded: "The administration should not give an advantage to footwear companies 

that manufacture all of their products overseas, at the expense of … domestic footwear 

manufacturers that are committed to keeping jobs in the United States. U.S workers will lose 

jobs if this occurs." 

Nike: Eliminate the tariff 

As wages in China continue to climb, the footwear industry is accelerating the movement of 

manufacturing facilities to lower-wage areas, notably Vietnam, which is the world's No. 2 

shoemaker after China. Vietnam's wages are reportedly 38% of China's; TPP could accelerate the 

shift from factories in China to those in Vietnam. An estimated 600 businesses employ more than 

1.1 million workers, who produce 800 million pairs of shoes annually in Vietnam, according to 

Thanh Nien News. 

Nike Inc. (NYSE:NKE), which had sales last year of $27.8 billion, a 10% gain, has 333,591 

workers at 67 factories in Vietnam, with 39% of them manufacturing footwear, according to its 

website. Given its investment in production in Vietnam, Nike has been one of the more vocal 

supporters of eliminating the footwear tariff. Although the issue is often framed as a 'New 

Balance vs. Nike' issue, it's actually broader than that, pitting a host of footwear exporters against 

a handful of domestic manufacturers. 

"The industry and our consumers paid over $2.7 billion in footwear duties in 2014, more than 

$400 million of which was taxed on TPP footwear imports alone," says Matt Priest, president of 

the Footwear Distributors and Retailers of America, which represents more than 130 companies, 

200 brands and 80% of total U.S. footwear sales. "Imagine the impact on consumers and 

footwear companies if outdated footwear tariffs from the 1930s — reaching upwards of 67.5% 

— were eliminated on footwear out of TPP countries." 

Eliminating the tariff, Priest's group argues, would create "new footwear design, marketing, 

distribution, and retail jobs." Conspicuously absent from that lineup: manufacturing. 

Fast track authority 

Negotiations for the TPP, which have been dragging on since 2010, still have a handful of 

unresolved issues. President Obama highlighted the proposed trade agreement in his State of the 

Union speech on Jan. 20, urging Congress to act quickly on passing a Trade Promotion Authority 

bill, more commonly referred to as "fast track," setting the stage for an up-or-down vote on the 

TPP, with no amendments and limited debate, possibly in the fall. 



U.S. Sen. Orrin Hatch, R-Utah, chairman of the U.S. Senate committee responsible for trade, has 

been pushing for a fast track vote soon after Congress returns from its Easter recess. Ironically, 

President Obama is getting more support from Republicans than Democrats on the fast track bill. 

U.S. Sen. Angus King, Independent-Maine, says he supports New Balance's position on keeping 

Vietnam's footwear tariff in place. "I can't say what the final outcome is," he told Mainebiz in a 

phone interview from Washington. "Like everyone else in the free world, I haven't seen the 

[TPP] agreement. I do know that New Balance is in ongoing conversations about this tariff, but I 

don't know if it is, or isn't, part of the agreement." 

King says the high-level secrecy surrounding the TPP is precisely the problem he has with the 

fast track bill, which would prevent Congress from making amendments. "To say it's like 'buying 

a pig in a poke' might be an insult to the pig," he says. 

U.S. Rep. Chellie Pingree, D-1st District, opposes both fast track and major trade deals being 

negotiated in secret and worries the TPP could have more impact on American jobs than the 

North American Free Trade Agreement, which went into effect in 1994. U.S. Rep. Bruce 

Poliquin, R-2nd District, says he is closely monitoring negotiations. He said he supports "free 

and fair trade" that would open markets for "Maine farmers, wood product manufacturers and 

fishermen," but also wants to insure that "our companies and workers are competing on a level 

playing field." U.S. Sen. Susan Collins, R-Maine, takes a similar view, adding that she's 

"repeatedly urged the United States trade representative not to undermine footwear 

manufacturing jobs in Maine by precipitously eliminating long-standing duties on certain 

footwear." 

Will it help Maine? 

As co-chair of the state's Citizen Trade Policy Commission until she left the Legislature last 

December due to term limits, former state Sen. Sharon Treat has been following closely the TPP 

and the equally major Transatlantic Trade and Investment Partnership trade agreement pending 

with the European Union. The commission was established in 2003 to provide ongoing 

assessments of the impact international trade policies might have on state and local laws and 

Maine businesses. 

While Treat agrees that preserving New Balance's manufacturing jobs in Maine and 

Massachusetts is critical, it's by no means the only issue in the TPP she believes Maine residents 

should be worried about. 

Maine policies designed to help local farmers — such as "buy local" procurement guidelines or 

the Maine Milk Pool — could be challenged if the trade agreement prohibits procurement 

provisions that favor local producers. And long-established Maine policies governing 

pharmaceutical and medical device reimbursements, as well as "buy local" or "buy green" 

procurement guidelines, she says, "are all completely threatened by" the TPP and the equally 

sweeping Trans-Atlantic Trade and Investment Partnership with the European Union. 

"What's going to be the net benefit if we do this?" she says. "And what are all those jobs they're 

talking about being created? Ultimately, the question is: What's our vision for Maine and does 

this trade deal promote that? 



 



  

What Vietnam Must Now Do 

Tuesday, April 07, 2015 7:25 AM 
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HO CHI MINH CITY — Vietnam must sign on to the Trans-Pacific Partnership, the United 

States-backed comprehensive trade plan. The agreement would allow Vietnam’s economy to 

become fully integrated with the rest of the industrialized world, and with that would come the 

prospect of further democratization at home.  

Equally important, the T.P.P., which involves 12 Pacific countries but not China, would realign 

geopolitical relations in the region and help stave off China’s expansionism in the South China 

Sea — an important contribution to the United States’s strategic rebalancing toward Asia.  

Vietnam has nearly 3,500 kilometers of coastline fronting the South China Sea, a body of water 

vital to international trade. Almost one-third of the world’s crude oil and over half of its liquefied 

natural gas passed through here in 2013. This route is also the shortest way from the western 

Pacific to the Indian Ocean, and a favored passage for many navies, including that of the United 

States. 

But Vietnam cannot play its significant geopolitical role until it fully develops economically and 

further liberalizes politically. And adopting the T.P.P.’s requirements — free trade unions, 

reduced state participation in the economy, greater transparency — will help Vietnam along that 

route.  

Following many years of economic isolationism, Vietnam made impressive progress after 1986, 

when it began to open up to the outside world. It recorded one of the world’s highest G.D.P. 

growth rates during 1990-2010. It joined the World Trade Organization in 2007, and has since 

signed many important trade agreements. It was the world’s second-largest exporter of rice and 

coffee in 2013. Last year, Vietnam was Asean’s top exporter to the United States in dollar terms, 

ahead of Malaysia and Thailand.  

But this was just a first phase of development, and it relied heavily on primary exports and labor-

intensive and low-value-added industries. Vietnam now risks being stuck at the middle-income 

level. G.D.P. growth rates have slowed down significantly in recent years. Vietnam now ranks 

last among T.P.P. candidates in terms of economic development, with a G.D.P. per capita of 

about $1,910, compared with about $6,660 for Peru, the next lowest.  

The T.P.P. provides a road map for the second phase of Vietnam’s economic and social 

development. As Prime Minister Nguyen Tan Dung said in February, citing this and other trade 

deals: “These agreements require us to be more open. So our market must become more dynamic 

and efficient.”  

The T.P.P. would mean, for example, a substantial reduction in import tariffs that apply to 

Vietnamese apparel entering other T.P.P. countries, which will increase the competitiveness of 

those products against similar goods from China, India, Indonesia and Thailand. But the T.P.P.’s 

Rules of Origin also require that the materials used in the finished exports be produced locally. 
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This will force Vietnam to develop supporting industries and expand its manufacturing base — 

as well as help it become less dependent on China, which currently supplies much of the 

materials used in Vietnam’s textile and apparel industry.  

The T.P.P. also demands that its members embrace free labor unions, intellectual property rights 

and transparency in rules, regulations and practices. Perhaps most significant for Vietnam is the 

expectation that the governments of T.P.P. countries will not grant preferential treatment to state-

owned enterprises or otherwise allow them to cause trade distortions. This will mean 

substantially reducing the role of such companies in Vietnam.  

State-owned enterprises dominate major sectors of the economy — like commercial banking, 

energy production and transportation — and are very highly leveraged and often corrupt. 

Limiting their influence will likely trigger head-on confrontations with some high-ranking party 

members with ideological and financial interests in them. But the government now seems intent 

on doing so, partly because of these companies’ inefficiencies.  

Which means that there are now few domestic obstacles in the way of Vietnam’s joining the 

T.P.P. The government has agreed to allow the formation of independent labor unions at the 

factory level. It has been making efforts recently to comply with international human rights 

norms it has been known to flout, releasing several prominent activists and refraining from 

arresting dissidents. It is also enforcing intellectual property rights, with the police periodically 

raiding stores that violate copyright laws.  

The only major hurdle is obstructionism from China. Beijing is trying to counter Washington’s 

strategic rebalancing toward Asia — the Obama administration’s so-called pivot policy — by 

promoting its own free-trade zone, touting an Asia-Pacific Dream, starting a regional investment 

bank and pouring billions of dollars into massive infrastructure projects. It is also exerting 

tremendous pressure on Vietnam’s leaders not to join the T.P.P., much as it did before Vietnam 

signed the W.T.O. agreement and the bilateral trade deal with the United States. When reports 

became more credible recently that the general secretary of the Communist Party of Vietnam 

would travel to the United States in June, Beijing suddenly invited him for high-level meetings in 

China this week. 

For various economic, political and strategic reasons, Vietnam can hardly afford not to join the 

T.P.P. But doing so will also require difficult structural adjustments, and countervailing pressure 

from China is intensifying. Vietnam needs, and deserves, all the support it can get from the 

United States. It will take no less that a concerted effort to fend off China’s increasing ambitions 

in the region. 

Tuong Lai, also known as Nguyen Phuoc Tuong, is a sociologist and former adviser to two 

Vietnamese prime ministers. This article was translated by Nguyen Trung Truc from the 

Vietnamese.  
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TPP Is A Mistake 

By Jean-Pierre Lehmann 

April 9, 2015 

The proposed Trans Pacific Partnership (TPP) trade deal is a mistake. 

For starters the conventional view that TTIP (Trans-Atlantic Trade and Investment Partnership) 

is about Europe, whereas TPP is about Asia is wrong. 

TTIP is indeed a proposed agreement between two parties, the US and the EU. It does not 

include other Atlantic nations such as Canada and Mexico, which are both members, with the 

US, of the North Atlantic Free Trade (NAFTA). Nor does it include non-EU member European 

states such as Iceland, Norway, Switzerland or Turkey. By currently common consent, TTIP 

negotiations appear to have got bogged down in bureaucratic technicalities and would seem to be 

going nowhere. There are hopes however that TPP might be concluded if President Obama can 

secure Trade Promotion Authority (TPA) from Congress. 

Yet TPP is a really strange mélange of 12 members (see map below), including five from the 

Americas (Canada, Chile, Mexico, Peru and the US), five from Asia (Brunei, Japan, Malaysia, 

Singapore and Vietnam), along with Australia and New Zealand. In terms of populations the 

total American contingent which stands at 535 million, more than half the total population of the 

Americas (947 million), is significantly larger than the Asian population figures which amount to 

no more than 256.6 million (285 if you add Australia and New Zealand), compared to Asia’s 

total population of 4.3 billion: almost half of the Asian contingent is accounted for by one 

member, Japan. Missing are large Asian economies, notably South Korea, India and Indonesia, 

all three members of the G20. 

Also missing of course is China; but that would seem to be deliberate, the economic arsenal of 

Washington’s (supposedly) strategic pivot to Asia, the fundamental aim of which is to contain 

China. Thus TPP is above all a geopolitical ploy with trade as a decoy. 

Supporters and defenders of TPP argue that the reason China is excluded is not geopolitical but 

that TPP aims to achieve a very high standard trade agreement. Hence, they say, other Asian 

nations, including China, can apply and qualify for membership once they commit to meeting 

these high standards. Whether some of the current members, Vietnam, for example, are in a 

position to meet the high standards is for now an unresolved question. Though there is opposition 

to TPP in all member states, including in the two heavy-weight industrialized countries, Japan 
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and US, a key question for developing countries, leaving aside the geopolitics, is whether TPP is 

what they need at this particular stage of their development. 

This is the subject addressed in an interesting publication by the Malay Economic Action 

Council (MTEM) entitled, TPP – Malaysia is not for Sale. It includes a foreword by former 

Malaysian Prime Minister Tun Dr Mahathir Mohamad, architect of Malaysia’s impressive 

economic growth and development during his tenure, 1981 to 2003. As can be expected from 

Mahathir, he does not mince his words. He states that “the strongest campaigner of TPP is 

America … [which seeks] … to contain China and to safeguard its own economic interests [by] 

exploiting all resources from small but growing independent nations such as Malaysia”. He adds 

that “TPP is not a fair or free trade partnership, but an agreement to tie down nations with rules 

and regulations that would only benefit American conglomerates”. Furthermore, as Mahathir 

points out, the negotiations are occurring entirely in secret, thereby adding to the suspicion that it 

is a conspiracy. (Similar complaints on both counts can be heard in Europe in respect to TTIP.) 

The fact is that just as TPP is on the US’ Asia Pacific geopolitical agenda, the Asian nations that 

became members also did so principally for geopolitical reasons, in order, so they hope, of 

tightening security links with the US as a means of defense against China. 

Besides that, the five Asian members of TPP are rather strange bedfellows. Even stranger is the 

prospect of putting in the same bed the five Asian and five American members. Whereas there is 

some cohesion in the membership of TTIP, both the US and the EU share a similar level of 

economic size and development, and a shared modern economic and political history, TPP is 

something else. There are growing economic ties between Latin America and Asia Pacific, but 

these are mainly with China. There is very little in terms of trade or investments between, say, 

Peru and Malaysia, or Chile and Brunei, nor can it be expected in the foreseeable future. (Brunei 

is strictly anti-alcohol so it is unlikely to become a market for those delicious Chilean wines!) 

Nor is there much integration in their respective regions. 

Three of the five American TPP members, Chile, Mexico and Peru, are among the four members 

of the Pacific Alliance, founded in 2011 – the fourth is Colombia. While the laudable aims are to 

promote “deep integration” of their economies through the free movement of goods, services, 

capital and labor,” the current reality is that trade and other forms of economic exchange among 

the members is tiny in aggregate and an equally tiny proportion of their overall trade. 

Whereas there is a great deal of intra-Asia Pacific trade and investment, it is mainly between 

Southeast and Northeast Asia. Trade and cross-border investment within the Association of 

South East Asian Nations (ASEAN) is small in comparison. Though there are ambitious plans to 

create an ASEAN Economic Community this year, in reality, as Professor Barry Desker, Former 

Dean of the Rajaratnam School of International Studies (RSIS), has pointed out, “ASEAN 

integration remains an illusion”. 

In many respects TPP appears essentially to be coming down to a US-Japan bilateral trade treaty 

that might complement the US-Japan security treaty. 
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For many reasons, concluding TPP would end up being a costly mistake. Economically it does 

not make much sense. The two communities have very little in terms of synergies – and very few 

prospects of finding them in the foreseeable future. The needs of developing countries would be 

much better served by concluding the WTO Doha Development Round! 

Furthermore, the architects of the post-World War II trade régime sought to de-geo-politicize 

trade. It is probably impossible to do so completely. TPP, however, is highly geopolitical and 

highly geopolitically divisive. 

Both communities, ASEAN and the Pacific Alliance, should continue to focus on solidifying 

their intra-regional institutions and ties, rather than seeking to expand to inter-regional, let alone 

inter-continental, dimensions! That is, as things currently stand, a bridge far too far and a 

distraction from more immediate priorities. In the jargon of the profession, TPP would definitely 

feature among the “stumbling blocks”, not building blocks, to greater global economic 

integration, peace, equity and prosperity. 
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Village says it won't hunt down illicit downloaders individually like the producers of Dallas 

Buyers Club. 

A trade pact being negotiated in secret may create new criminal sanctions for illicit downloading 

of films and TV shows, ratcheting up the pressure on online pirates following a legal battle over 

Hollywood blockbuster Dallas Buyers Club. 

The Federal Court ruled on Tuesday that internet service providers including iiNet should hand 

over to a US film studio the names and addresses of 4726 customers who allegedly shared 

pirated copies of the Oscar-winning film about blackmarket deals. 

But the case, which could result in online pirates paying damages rather than facing criminal 

prosecution, is just one front in a much bigger global war against online piracy spearheaded by 

Hollywood studios. 

The US and Japan are leading negotiations behind closed doors with Australia and nine other 

Pacific Rim countries over the Trans-Pacific Partnership Agreement (TPP), a proposed free trade 

and investment pact that is likely to require criminal penalties for some forms of copyright 

infringement. 

"The strategy of the US is to expand criminal offences for copyright law and trademark law," 

said intellectual property expert Matthew Rimmer, an associate professor at the Australian 

National University. 

"I think the reason why the Dallas Buyers Club dispute has attracted such controversy is that it 

really taps into these larger rolling policy efforts to have tougher, stronger copyright protection 

in the online environment." 

The terms of the TPP will not be made public until a deal has been struck between the 12 

countries, which account for 40 per cent of the global economy. But a leaked draft of the 
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intellectual property chapter, published by WikiLeaks in October last year, suggests a potential 

expansion of the range of conduct that could result in criminal sanctions. 

There are already criminal offences in the Australian Copyright Act, in addition to provisions 

allowing rights holders to sue people who infringe their copyright for damages. 

The Australia-US Free Trade Agreement, inked in 2004, created some new offences relating to 

copyright infringement on a "commercial scale" – which is broadly defined and may catch 

people sharing films online even when it is not a commercial activity. The maximum penalty is 

five years in jail. 

"That covered the kind of uploading scenario, so if you're sharing a movie online that's already 

potentially criminal," said associate professor Kimberlee Weatherall, an intellectual property 

expert at the University of Sydney Law School.  

The TPP may go a step further and extend criminal sanctions to private acts carried out for 

"financial gain", which "arguably covers downloading where you're avoiding paying for 

something," she said. 

The nature of file-sharing services such as BitTorrent means that most users are both uploading 

and downloading content. But there are major hurdles to proving criminal infringement, which 

means prosecutors are likely to focus their energies on people setting up websites offering 

pirated films or other copyright works. 

"I don't think the federal police are going to be bashing down file sharers' doors any time soon," 

said associate professor Weatherall, but "it's not OK to hold criminal liability over people's necks 

like the sword of Damocles." 

The possibility of people being sued for copyright infringement could not be ruled out, although 

"the idea is that it's a deterrent, it scares people. It gets a lot of publicity and then hopefully 

people are put off". 

As the TPP talks enter their final stretch, the telco industry has lodged a Copyright Code with the 

Australian Communications and Media Authority which would create a streamlined scheme for 

ISPs to hand over customers' details to film studios. 

Sarah Agar, a policy and campaigns adviser at consumer group Choice who works on digital 

issues, said this would create a "rubber-stamp situation" compared with the Dallas Buyers Club 

case, where the ISPs fought the application and the court is supervising any legal letters sent to 

consumers. 

"I think it's important for consumers that we do see those sort of court processes," she said. 

"There should be rigorous checks and balances before information is handed out on the basis of 

unfounded allegations."  
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Guest Post 

by Sean M. Flynn, Associate Director, Program on Information Justice, and 
Intellectual Property Professorial Lecturer in Residence, American University 
Washington College of Law 
The Trade Promotion Authority (TPA) bill that was released last week contains a 
fascinating Section 8 on ―Sovereignty.‖  The section appears intended to make all trade 
agreements with the U.S. not binding to the extent that they contradict any provision of 
U.S. law, current or future.  If valid, the section would go a long way to calming fears in 
this country that new trade agreements, like the old ones, could be used by corporations 
or other countries to force the U.S. to alter domestic regulations.  (See, for example, 
analysis on how the leaked TPP text could enable challenges to intellectual property 
limitations and exceptions like the U.S. fair use doctrine). 
Here, I analyze Section 8’s promise using The Washington Post's ―Fact or Fiction‖ 
Pinocchio scale.  For containing numerous blatantly misleading characterizations of 
international law, including outright falsehoods concerning the ability of U.S. Congress 
to determine when international law binds, I give the provision four Pinocchios. 
Section 8 of the TPA bill states: 
8. SOVEREIGNTY 
(a) UNITED STATES LAW TO PREVAIL IN EVENT OF CONFLICT.—No provision of 
any trade agreement entered into under section 3(b), nor the application of any such 
provision to any person or circumstance, that is inconsistent with any law of the United 
States, any State of the United States, or any locality of the United States shall have 
effect. 
(b) AMENDMENTS OR MODIFICATIONS OF UNITED STATES LAW.—No provision 
of any trade agreement entered into under section 3(b) shall prevent the United States, 
any State of the United States, or any locality of the United States from amending or 
modifying any law of the United States, that State, or that locality (as the case may be). 
(c) DISPUTE SETTLEMENT REPORTS.—Reports, including findings and 
recommendations, issued by dispute settlement panels convened pursuant to any trade 
agreement entered into under section 3(b) shall have no binding effect on the law of the 
United States, the Government of the United States, or the law or government of any 
State or locality of the United States. 
Let’s take these in order.  Section (a) is a repetition of the language in every free trade 
implementation act that has passed congress since NAFTA.  In technical detail, it is 
mostly literally true.  International trade agreements, like most international treaties in 
the U.S., are non-self-executing, meaning that they only become judicially cognizable as 
U.S. law through domestic legislation implementing their mandates.  Section (a) can be 
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