RIGHT TO KNOW ADVISORY COMMITTEE

AGENDA
October 5; 2016
1:00 p.m.
Room 438, State House, Augusta
Convene
1. Welcome and Introductions
2. Discussion related to public hearing on Maine’s Freedom of Access Act held September 14, 2016
3. Review proposed rule of the Department of Health and Human Services, Maine Center for
Disease Control and Prevention: Data Release Rule, 10-144 CMR, Ch. 175
4. Review subcommittee recommendations relating to existing public records exceptions
5. Discussion regarding the recent Superior Court case, Flanders v. State et. al., as it relates to (1)
requiring advance payment for FOAA requests; and, (2) repeated requests for records that have
lawfully been withheld by a government entity
6. Discussion regarding potential formation of a subcommittee of the Right to Know Advisory
Committee in 2017 to focus on technology issues
7. Review Annual Report — preliminary draft
8. Other issues or questions
Adjourn

Right to Know Advisory Committee Meeting, October 5, 2016







Notice of Agency Rulemaking Proposal
AGENCY: Department of Health and Human Services
Maine Center for Disease Control and Prevention_
RULE TITLE OR SUBJECT: Data Release Rule
PROPOSED RULE NUMBER: 10-144 CMR, Ch.
CONCISE SUMMARY: This proposed rule outlines the policies of the Maine Center for Disease
Control and Prevention (Maine CDC) for the release of health-related data and makes clear to all parties

the conditions under which unrestricted and restricted data will be released by the Maine CDC.

STATUTORY AUTHORITY: 22 M. R.S. §§ 42 and 824

PUBLIC HEARING: 10:00 am., July 13,2016 in Room 16 at Key Bank Plaza, 286 Water Street,
3 K Augusta, Malne

DEADLINE FOR COMMENTS: July 25,2016
AGENCY CONTACT PERSON:  Bridget Bagley
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Rulemaking Fact Sheet
(5 MRSA §8057-A4)

AGENCY: Department of Health and Human Services-
Maine Center for Disease Control and Prevention

NAME, ADDRESS, PHONE NUMBER OF AGENCY CONTACT PERSON: Bridget Bagley, 11
State House Station, Augusta, ME 04333-0011, (207) 287-9394

CHAPTER NUMBER AND RULE TITLE: Data Release Rule, 10-144 CMR, Ch. 175
STATUTORY AUTHORITY: 22 MR.S. §§42 and 824

DATE AND PLACE OF PUBLIC HEARING: 10:00 a.m., July 13, 2016 in Room 16 at Key Bank
Plaza, 286 Water Street, Augusta, Maine

COMMENT DEADLINE: 5:00 p.m., July 25, 2016

PRINCIPAL REASON OR PURPOSE FOR PROPOSING THIS RULE: The health-related
information acquired, stored and used by the Maine Center for Disease Control and Prevention (Maine
CDC) is vital to performing expected public health functions of the agency. Safeguarding against
inappropriate release of directly or indirectly identifiable data is necessary to ensure a level of public trust
and confidence in the agency’s methods and reasoning for disclosure. The Maine CDC considers the
protections of individuals® privacy and the public’s health when releasing personal health information.
This proposed new rule formally outlines the Maine CDC policies for the release of health-related data
and makes clear to all parties the conditions under which unrestricted and restricted data will be released
by the Maine CDC.

ANALYSIS AND EXPECTED OPERATION OF THE RULE: This proposed rule directs the release
of health-related data released by the Maine CDC. This proposed rule is discrete from rules governing
data release specifically by Data, Research and Vital Statistics and expands definitions to address privacy
protections and the disclosure of personal health information that could indirectly or directly identify
individuals. The definitions and descriptions of appropriate types of data sharing and methods to
safeguard privacy provide clarity to Maine CDC staff in order to respond to internal and external user for
restricted and unrestricted data for specified uses.

FISCAL IMPACT OF THE RULE:
Counties/Municipalities: None anticipated.
Department: None anticipated.

~ Small Businesses: None anticipated.
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10-144 DEPARTMENT OF HEALTH AND HUMAN SERVICES
MAINE CENTER FOR DISEASE CONTROL AND PREVENTION
Chapter . : _DATA RELEASE RULE

SUMMARY: This rule outlines the policies of the Maine Center for Disease Control and Prevention

(Maine CDC) for the release of data, other than data released. as described in the Rules for Data,

Research and Vital Statistics.

1.

INTRODUCTION

Public health agencies acquire, use, disclose or store an increasing amount of health-related
information about individuals, some of which is highly sensitive, in paper-based and electronic
forms for legitimate public health purposes. Use of health related information for legitimate
public health purposes is critically important to preserving, monitoring and improving population-
based health as well as personal health of individuals. Public health agencies have a significant
interest in protecting the privacy of health-related information in their possession where
protecting the privacy of such information encourages individuals to participate in public health
programs and objectives.

Maine CDC is not required to collect or create data in order to respond to a data request nor is
Maine CDC obligated fo provide the data in the form requested.

DEFINITIONS

Cell refers to the space formed by the intersection of a row and column in a data table. For
example, a data table may include the category “race” in columns and the category “county” in
rows. The resulting cells within the table describe a population by race and county. In some
instances, cells provide very specific information about a limifed number of people.

Data release refers to provision of data to entities outside of the program where data are
collected. stored and managed. To the extent a unit of the Maine CDC is considered a covered
entity within the meaning of the Health Insurance Portability and Accountability Act of 1996 (45
CFR Parts 160 and 164). the applicable standards. rules and regulations established under that
statute are applicable to the particular unit of the Maine CDC.

Denominator refers to the divisor in a rate or frequency calculation. It is typically the
number of persons that gave rise to the cases of interest, based on characteristics such as
lace, time and demongraphics. For example, a cumulative rate of emergency asthma events
could be calculated based on a denominator that is the entire number of female residents for a
specific county and vear. and a numerator that is the number of females with asthma-related
emergency department visits in the same county and vear, Note that in some data releases,
the denominator(s) used may differ from the underlying population. For instance. child lead
poisoning may be reported as a percent of children age <6 among those fesied (denominator),
but the underlying population would be the fofal number of children age <6. See the
definition for “underlving population.”
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Direct identifier refers to information that allows the identity of a person to be determined with a
specified degree of certainty. This could be a single data element or several pieces of data which,
when taken together. may be used to identify an individual. The following list includes the most
common direct identifiers.

o Name(s) of the individual or of relatives, employers or household members of the

individual;

e  All elements of dates (except year) for dates directly related to an individual,
including birth date, admission date, discharge date, date of death; and all ages over
89 and all elements of dates (including vear) indicative of such age, except that such
aces and elements may be aggregated into a single category of age 90 or older:
Postal/residential street address information Latitude and longitude of street address
Geocoded coordinates of a health event depicted as points on a map
Telephone numbers
Fax numbers
Electronic mail (email) address
Social Security numbers, certificate and license numbers, student and employee ID
numbers, and any other unique identifving number
Medical record numbers
Bealth plan beneficiary numbers
Account numbers
Vehicle identifiers and serial numbers, including license plate numbers
Device identifiers and serial numbers
Personal Internet Protocol (IP) addresses
Biomeiric identifiers, including finger and voice prints
Personal photographic images
Genetic information, including family history
Any information that the Maine CDC has actual knowledge could be used alone or in
combination with other information to identifv an individual who is a subject of the
information
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Identifiable information refers to information that can be used to discover the identiy of
individuals. This could be accomplished either using a direct identifier(s) or by indirect
identification.

Indirect identification is the identification of an individual(s) using information that does not
contain direct identifiers, such as name, address or specific dates. but does contain less specific
characteristics that could be used in combination with other information to identify individuals.
The potential for using data without direct identifiers to identify individuals increases with the
amount of information given (such as specific diagnosis codes. age, sex, year, limited geographic
area. etc.) and with small numerators or underlying population (ex.. 1 in a population of 10
individuals). There is also risk of identification if the underlying population is small and the
aumerator is nearly the same size (ex., 98 out of 100 individuals). The following criteria are used
to determine whether data may indirectly identify individuals:

1. Data at or ereater than State-level shall not be deemed to indirectly identify an
individual, reeardless of numerator or underlying population size.
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2. For geographic areas or organizations within the State (including schools or other
named organizations). data in a cell will be deemed to indirectly identify individuals
under the following conditions:

a. The underlving population of the cell is less than 2.000 persons and either the
numerator or the difference between the numerator and the underlying population
is less than 6; or

b. The underlying population of the cell is less than 50, regardless of the numerator.

Tnternal users are Maine CDC emplovees. including contracted workers within Maine CDC
proerams directed by Maine CDC staff.

External users include users of data who are not internal users.

Geocoding is the process of assigning geographic identifiers (e.g.. town/region codes or
oeographic coordinates expressed as latitude-longitude) to data records, such as those containing
street addresses.

Geographie unit or area refers to defined spacial areas such as a county. census block or town.

Numerator means the number or count of health events {cases, diagnoses, clients. discharges.
admissions or visits, etc.) being considered for release for a particular population,

QOreanization refers to any public or private entity with an identifiable proper name operating or
doing business in the State of Maine (such as a school, church, restaurant, company).

Rates refers to a measure of the frequency of a health event per population unit, with a numerator
as the count of the health event and the denominator as the count of the undertlying population.

Restricted Data include any and all information created or received by the Maine CDC that
relates to the past, present or future phvsical or mental health or condition of an individual; the
provision of health services to an individual; the past, present or future payment for the provision
of health services to an individual: or certain environmental, environmental health or
toxicological data derived from individually-owned dwellings, land or organizations: and that
allows for the direct or indirect identification of that individual. It includes any other Maine CDC
data specifically identified as confidential under statute or rule.

Suppression refers to the practice of withholding the release of a count or count-derived value
(e.g.. rate) that does not meet the numerator and/or underlving population thresholds to prevent
indirect identification. For example. if the minimum reportable value, based on the underlyi
population size. is 6. a cell value of 3 would be suppressed. and reported as either “<6” or “1 —
5.” while the rate would not be computed. This is called Primary Suppression. In the event there
is onlv one cell with a value too small to disclose, and totals are presented or available, one or
more “complementary” cell values will also be suppressed. This Complementary Suppression
prevents inadvertent disclosure of the first cell through back-calculation.

Underlving population is a defined portion of the Maine population that pertains to data of
interest. The underlving population may be defined by demographics (e.g.. race, age. gender,
etc.), as well as place characteristics, such as residing in a particular town, being a client of a
particular program, a patient of a particular facility or an emplovee of a specific workplace. Note
that in some data releases, the denominator(s) used may differ from the underlying
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population. For instance. child lead poisoning may be reported as a percent of children age
<6 among those fested (denominator). but the underlying population would be the fotal
number of children age <6.

Unrestricted data is data that contain no information that could be used directly or indirectly to
identify individuals. Therefore, these data will be made available for use by both internal and
external users,

DATA RELEASE

Although Maine CDC data are vitally important for promoting and maintaining public health,
inappropriate release of directly or indirectly identifiable data could result in harm both to
indjviduals and to the Department’s responsibility to perform its public health functions.
Therefore, this rule sets out the various types of data sharing and appropriate methods used to
safeguard confidentiality or the identification of individuals.

A. Release of Unrestricted Data
Requests for unrestricted data will be satisfied through use of existing documents, reports and
publications produced by the Maine CDC. Maine CDC is not required to collect or create
data in order to respond to a data reguest nor is Maine CDC obligated to provide the data in
the form requested.

B. Release of Restricted Data
1. Internal Users '
The minimum amount of restricted data should be released to adequately perform a given
public health function.

3

External Users

Restricted data will not be released except as necessary to carry out the public health
functions of the Maine CDC and at the sole discretion of the Department of Health and
Human Services. Restricted data will only be released to external users after the Maine
CDC designee(s) responsible for managing data requests has reviewed and approved the
request to assure that it is released in accordance with this Rule.

3. External Users for Research Purposes
Restricted data mav be released to external users for research purposes. The request must
include an Application for Release of Restricted Data (see example, Attachment 1: Model
Document 1) along with the Data Use Agreement (Attachiment 2) and a research protocol
and proof of approval by, or exemption from, an Institutional Review Board, if

applicable.

If it is determined that part or all of a data request can be accomplished through in-house
analysis, use of unrestricted data or the creation of proxy variables. the Maine CDC
reserves the right to create such products to fill a request, rather than release the restricted
data.

4. To Carry out Statutory or Municipal Obligations
For specific entities (such as municipal bealth departments) data sharing is necessary to
carry out statutory or municipal obligations, or if the outside entity meets the following
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Tts mission contributes to fulfilling an identified public health role, (this may be
demonstrated through existing statute(s) or local ordinances); and

e It has staff who have demonstrated competence in epidemiology, data security and
confidentiality and

e It has demonstrated the need to know the information requested.

Data sharing with theses entities requires a contract, memorandum of understanding
(MOU) or agreement (MOA). trading partner agreement, client consent statement, or
other written agreement that holds the organization/individual accountable to this rule.

STATUTORY AUTHORITY: 22 MRS 42 and 22 MRS §824

EFFECTIVE DATE:







Maine Revised Statutes

Title 22: HEALTH AND WELFARE

Chapter 1: DEPARTMENT OF HEALTH AND HUMAN
SERVICES HEADING: PL 2003, c. 689, Pt. B, §6 (rev)

§42. RULES AND REGULATIONS

1. General. The department shall issue rules and regulations considered necessary and proper for the
protection of life, health and welfare, and the successful operation of the health and welfare laws. The rules
and regulations shall be adopted pursuant to the requirements of the Maine Administrative Procedure Act.

[ 1977, c. 694, §331 (AMD) .]

1-A. Administration of medication. The administration of medication in boarding care facilities, drug
treatment centers, day care facilities, children's homes and nursery schools and group home intermediate
care facilities for persons with intellectual disabilities must be in accordance with rules established by
the department. In other facilities licensed or approved by the department, excluding those facilities
licensed under section 1811, other than group home intermediate care facilities for persons with intellectual
disabilities, the department may establish rules for the administration of medication as it considers necessary.
In establishing rules for each type of facility, the department shall consider, among other factors, the general
health of the persons likely to receive medication, the number of persons served by the facility and the
number of persons employed at the facility who might be involved in the administration of medication. Any
rules for the administration of medication must be established in accordance with Title 5, chapter 375.

[ 2011, c. 542, Pt. A, §24 (AMD) .]

2. Department records. The department shall make and enforce reasonable rules and regulations
governing the custody, use and preservation of the records, papers, files and communications of the
department, and especially those which pertain to the granting of public assistance. The use of such records,
papers, files and communications by any other agency or department of government to which they may be
furnished shall be limited to the purposes for which they are furnished and by the law undet which they
may be furnished. It shall be unlawful for any person, except for purposes directly connected with the
administration of the public assistance and in accordance with the rules and regulations of the department, to
solicit, disclose, receive, make use of or authorize, knowingly permit, participate in or acquiesce in the use
of, any list of or names of, or any information concerning, persons applying for or receiving such assistance,
directly or indirectly, derived from the records, papers, files or communications of the State or subdivisions
or agencies thereof, or acquired in the course of the performance of official duties. Any person violating any
provision of this subsection shall be punished by a fine of not more than $500 or by imprisonment for not
more than 11 months, or by both.

[ 1973, c. 521, §1 (RPR) .]

3. Subsurface sewage disposal. The department shall adopt mininmum rules relating to subsurface
sewage disposal systems. All rules, including installation and inspection rules, must be consistent with
Title 30-A, chapter 185, subchapter IIT and Title 32, chapter 49, but this does not preempt the authority of
municipalities under Title 30-A, section 3001 to adopt more restrictive ordinances. These rules may regulate
the location of water supply wells to provide minimum separation distances from subsurface sewage disposal
systems. The department may require a deed covenant or deed restriction when determined necessary.

Any person who violates the rules adopted under this subsection, or who violates a municipal ordinance
adopted pursuant to Title 30-A, sections 4201 and 4211 or uses a subsurface waste water disposal system
not in compliance with rules applicable at the time of installation or modification must be penalized in
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accordance with Title 30-A, section 4452. Enforcement of the rules is the responsibility of the municipalities
rather than the department. The department or a municipality may seek to enjoin violations of the rules or
municipal ordinances. In the prosecution of a violation by a municipality, the court shall award reasonable
attorney's fees to a municipality if that municipality is the prevailing party, unless the court finds that special
circumstances make the award of these fees unjust.

[ 1997, c. 727, Pt. C, §4 (AMD) .]

3-A. Licensing of persons to evaluate soils for subsurface wastewater disposal systems. The
department shall adopt rules providing for professional qualification and competence, ethical standards,
licensing and relicensing and revocation of licenses of persons to evaluate soils for the purpose of designing
subsurface wastewater disposal systems. The hearings provided for in subsection 3 must include consideration
of the adoption or change of those rules.

The department shall investigate or cause to be investigated all cases or complaints of noncompliance with

or violations of this section and the rules adopted pursuant to this section. The department has the authority

to grant or amend, modify or refuse to issue or renew a license in accordance with the Maine Administrative
Procedure Act, Title 5, chapter 375, subchapter V. The District Court has the exclusive jurisdiction to suspend
or revoke the license of any person who is found guilty of noncompliance with or violation of the rules
adopted pursuant to this subsection or subsection 3.

The department may charge applicants no more than $100 for examination to become a licensed site
evaluator. The department shall by rule charge a biennial site evaluator license fee of not more than $150. A
licensed site evaluator who is employed by the department to administer this section and does not practice for
the public is exempt from the licensee fee requirement. Appropriate rules must be adopted by the department
defining the appropriate financial procedure. The fees are paid to the Treasurer of State to be maintained as a
permanent fund and used by the department for carrying out its plumbing and subsurface wastewater disposal
rules and site evaluation program.

[ 1999, c. 86, §1 (AMD); 1999, c. 547, Pt. B, §78 (AMD); 1999, c. 547,
Pt. B, $80 (AFF) .]

3-B. Inspection of plumbing and subsurface waste water disposal systems. The department shall
adopt rules providing for the inspection of plumbing and subsurface waste water disposal systems. In
municipalities, the municipal officers shall provide for the appointment of one or more plumbing inspectors.
In plantations, the assessors shall appoint plumbing inspectors in accordance with Title 30-A, section 4221. In
the unorganized areas of the State, the department shall appoint plumbing inspectors or act in the capacity of a
plumbing inspector until a person is appointed.

[ 1991, c. 824, Pt. A, §39 (AMD) .]
4. Industrial employees.
[ 1977, c. 83, §2 (RP) .]

5. Confidentiality of records containing certain medical information. Department records that
contain personally identifying medical information that are created or obtained in connection with the
department's public health activities or programs are confidential. These records include, but are not limited
to, information on genetic, communicable, occupational or environmental disease entities, and information
gathered from public health nurse activities, or any program for which the department collects personally
identifying medical information.

The department's confidential records may not be open to public inspection, are not public records for
purposes of Title 1, chapter 13, subchapter 1 and may not be examined in any judicial, executive, legislative
or other proceeding as to the existence or content of any individual's records obtained by the department.
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Exceptions to this subsection include release of medical and epidemiologic information in such a manner that
an individual can not be identified; disclosures that are necessary to carry out the provisions of chapter 250;
disclosures made upon written authorization by the subject of the record, except as otherwise provided in this
section; and disclosures that are specifically provided for by statute or by departmental rule. The department
may participate in a regional or national tracking system as provided in sections 1533 and 8824.

Nothing in this subsection precludes the department, during the data collection phase of an epidemiologic
investigation, from refusing to allow the inspection or copying of any record or survey instrument, including
any redacted record or survey instrument, containing information pertaining to an identifiable individual that
has been collected in the course of that investigation. The department's refusal is not reviewable.

[ 2009, c. 514, §1 (AMD) .]

6. Preadministrative hearing settlement process. The department may adopt rules to establish a
preadministrative hearing settlement process. Rules adopted pursuant to this subsection are routine technical
rules as defined by Title 5, chapter 375, subchapter II-A.

[ 1997, c. 218, §1 (NEW) .]

7. Appeal process. The department shall amend the rules governing appeals of informal review
decisions of MaineCare payment and cost report audit and review issues filed by MaineCare providers
of goods and services or initiated by the department and any other informal review decisions that seek to
impose repayment, recovery or recoupment obligations or sanctions or fines on providers as provided in this
subsection.

A. The department shall allow a provider 60 days after the provider's receipt of an audit report,
examination report or other audit determination to seek informal review of that determination. The
department shall give to the provider involved in an informal review decision written notice of the
informal review decision and of the appeal process and the time period for filing a notice of appeal. The
department shall allow an additional 60 days for a provider to request an appeal hearing for review of the
department's informal review decision. [2005, <. 588, §3 (AMD).]

B. [2003, c. 419, §2 (RP).]

C. Compensation under any contract into which the department enters for hearing officer services may

reflect the number of appeals on which recommendations are made by the hearing officer and may not

reflect the substance of the recommendations made by the hearing officer. [2003, c. 419, §2
(AMD) . ]

D. The hearing officer shall conduct a hearing de novo on issues raised in the notice of appeal filed by
the provider and shall in a timely manner render a written recommendation based on the record and in
accordance with applicable state and federal law, rule and regulation. The hearing officer shall provide a
copy of the recommendation to the department and to the provider along with notice of the opportunity
to submit written comments to the commissioner. [2001, c. 666, Pt. C, §1 (NEW).]

E. The recommendation of the hearing officer must be forwarded to the commissioner for a final
decision, based on the record, which must include any written comment submitted in a timely manner
by the provider and the department. The commissioner may adopt, adopt with modification or reject the
recommendation of the hearing officer. The commissioner shall issue a final decision in writing, which
must include the reasons for any departure from the recommendation of the hearing officer and notice of
the process for appeal pursuant to Title 5, chapter 375, subchapter 7. If the commissioner deviates from
a prior decision cited in the course of a proceeding, the final decision must include an explanation of the
reason that the prior decision was not followed. [2003, <c. 419, §2 (AMD).]

F. By July 1, 2004 the department shall make available on its publicly accessible website the decisions
in all MaineCare provider appeals beginning January 1, 2004, including the recommendations of the
hearing officer and the decision of the commissioner. By October 1, 2006 the department shall make
available on the same website all decisions issued by the department regarding audit findings, audit
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reports or examination reports, including final informal review decisions issued as well as decisions on
appeal pursuant to the Maine Uniform Accounting and Auditing Practices Act for Community Agencies.
The Office of Audit for MaineCare and Social Services also shall include on the website a summary of
key interpretations and findings in recent audits that, in the opinion of the office, are to be considered
generally by providers in their operations and cost reporting.

(1) The website must include a search feature allowing users to obtain information on specific
issues of interest.

(2) The website must protect information that is personal or confidential. [2005, c. 588, §4
(AMD) . ]

G. In lieu of the appeal procedure provided in this subsection, the parties may choose arbitration by
a qualified arbitrator or panel of arbitrators as provided in this paragraph. By January 1, 2004, the
department shall adopt rules to implement this paragraph that are consistent with federal law and
regulation. Rules adopted pursuant to this paragraph are routine technical rules as defined in Title 5,
chapter 375, subchapter 2-A.

(1) The arbitrator or panel of arbitrators must be selected and compensated as agreed by the parties.

(2) Arbitration under this paragraph is available only when the amount in controversy is $10,000 or
less and the subject matter in controversy is assessments, recovery or recoupment orders, sanctions
or administrative fines.

(3) A provider choosing arbitration under this paragraph may waive any right of appeal. [2003,
c. 419, §2 (NEW).]

H. In an administrative appeal of an informal review decision under this subsection, the department bears
the burden of proving a violation of law or rule by a preponderance of the evidence. If the department
proves that existing and available records of goods or services are defective, the department may impose
a penalty or sanction, including total recoupment. Total recoupment for defective records is warranted
only when the provider has failed to demonstrate by a preponderance of the evidence that the disputed
goods or services were medically necessary, MaineCare-covered goods or services and were actually
provided to eligible MaineCare members. [2003, c. 688, Pt. C, §7 (AMD).]

The department shall provide funding for contractual services under this subsection from within existing
resources.

[ 2005, c. 588, §§3, 4 (AMD) .]

8. Adoption of rules with retroactive application. The department is authorized to adopt rules that
have a retroactive application for a period not to exceed 8 calendar quarters prior to the date of issuance of the
rule in accordance with the provisions of this subsection.

A. The Bureau of Medical Services is authorized to adopt rules that have retroactive application when
necessary to maximize available federal revenue sources, specifically regarding the federal Medicaid
program, or to conform to the state Medicaid plan as filed with the Federal Government. The Bureau of
Family Independence is authorized to adopt rules in the MaineCare, Temporary Assistance for Needy
Families and food stamp programs that have retroactive application to comply with federal requirements
or to conform to the state Medicaid plan as filed with the Federal Government. {2003, c. 612,

$1 (NEW) .]

B. With respect to any services that MaineCare providers have rendered prior to the date of adoption of
retroactive rules adopted pursuant to this subsection, such rules may not reduce or otherwise negatively
affect the reimbursement or other payments that those providers are entitled to receive under the
previously applicable rules. The reimbursement or other payments under the amended rules must

be equal to or greater than the reimbursement under the rules previously in effect. The rules may
retroactively increase provider reimbursement on an emergency basis if needed to ensure that MaineCare
members have access to covered medically necessary services. [2005, c. 648, §1 (AMD).]
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C. For any benefits or services in the MaineCare, Temporary Assistance for Needy Families or food
stamp programs that beneficiaries have received prior to the date of adoption of retroactive rules adopted
pursuant to this subsection, such rules may not reduce or otherwise negatively affect the reimbursement
or other payments, benefits or services that those beneficiaries are entitled to have covered or paid under
the previously applicable rules. The reimbursement or other payments, benefits or services under the
amended rules must be equal to or greater than under the rules previously in effect. [2003, c. 612,
§1 (NEW) . ]

D. This subsection does not give the department the authority to adopt retroactively any rule that

has an adverse financial impact on any MaineCare provider or member, Temporary Assistance for
Needy Families program or food stamp recipient or the beneficiary or recipient of any other program
administered by the department. Specific statutory authority is required for adoption of a retroactive rule
that has an adverse financial impact on any MaineCare provider or member, Temporary Assistance for
Needy Families program or food stamp recipient or the beneficiary or recipient of any other program
administered by the department. [2003, c. 612, $1 (NEW).]

E. Rules adopted pursuant to this subsection are routine technical rules as defined in Title 5, chapter 375,
subchapter 2-A; except that, if the underlying statutory rule-making authority for a rule or set of rules
specifies that rules adopted pursuant to that authority are major substantive rules, then the related rule or
rules adopted under this subsection are major substantive rules. [2003, <. 612, §1 (NEW).]

F. [2005, c. 648, §2 (RP).]

[ 2005, c. 648, §81, 2 (AMD) .]

9. Effective date of newly adopted rules. Notwithstanding any other provision of law, when the
department adopts a rule affecting a process or procedural change for licensed health care providers, the rule
may not take effect for at least 30 days unless the department determines that an emergency rule is necessary
pursuant to Title 5, section 8054 or unless the rule affects reimbursement rates applicable to those licensed
health care providers. For the purposes of this subsection, "licensed health care provider" means a physician,
clinic, hospital, health maintenance organization, home health agency, private clinical laboratory or other
person who provides primary health care services and is registered or licensed by the State.

[ 2005, c. 241, §1 (NEW) .]
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(AMD) . 1987, c. 737, §5C64,Cl06 (AMD). 1989, c. 6, (AMD). 1989, c. 9,
§2 (AMD). 1989, c. 104, §sC4,C8,Cl0 (AMD). 1989, c. 483, SA32 (AMD).
1989, c¢. 878, SAL3 (AMD). 1991, c. 548, §Al6 (AMD). 1991, c. 824, S§SA39
(AMD) . 1991, c. 827, §1 (AMD). 1991, c. 827, §2 (AFF). 1993, c. 295,
§1 (AMD). 1997, c. 218, §1 (AMD). 1997, c. 727, §C4 (AMD). 1999, c.
86, §1 (AMD). 1999, c. 547, §B78 (AMD). 1999, c. 547, S$SB80 (AFF).
2001, c. 407, §1 (AMD). 2001, c. 666, §SCl1 (AMD). 2003, c. 419, §2
(AMD) . 2003, c¢. 612, §1 (AMD). 2003, c. 613, §2 (AMD). 2003, c. 688,
§C7 (AMD). 2005, c. 241, §1 (AMD). 2005, c. 588, §§3,4 (AMD). 2005,
c. 648, §§1,2 (AMD). 2007, c. 508, &1 (AMD). 2009, c. 514, §1 (AMD).
2011, c. 542, Pt. A, §24 (AMD).
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Maine Revised Statutes

Title 22: HEALTH AND WELFARE

Chapter 250: CONTROL OF NOTIFIABLE DISEASES AND CONDITIONS
HEADING: PL 1989, c. 487, §11 (rpr); 2005, c. 383, §1 (rpr)

§824. CONFIDENTIALITY

Any person who receives information pursuant to this chapter shall treat as confidential the names of
individuals having or suspected of having a notifiable disease or condition, as well as any other information
that may identify those individuals. This information may be released to the department for adult or child
protection purposes in accordance with chapters 958-A and 1071, or to other public health officials, agents
or agencies or to officials of a school where a child is enrolled, for public health purposes, but that release
of information must be made in accordance with Title 5, chapter 501, where applicable. In the event of an
actual or threatened epidemic or outbreak or public health threat or emergency, as declared by the Director
of the Bureau of Health, the information may also be released to private health care providers and health and
human services agencies for the purpose of carrying out public health functions as authorized by this chapter.
Information not reasonably required for the purposes of this section may not be released. All information
submitted pursuant to this chapter that does not name or otherwise identify individuals having or suspected
of having a notifiable disease or condition may be made available to the public at the sole discretion of the
department. [2005, c. 383, §19 (AMD).]

Any person receiving a disclosure of identifying information pursuant to this chapter may not further
disclose this information without the consent of the infected person. [1989, <. 487, S§11 (NEW).]

SECTION HISTORY
1989, c. 487, §11 (NEW). 2005, c. 383, §19 (AMD).
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STATE OF MAINE SUPERIOR COURT
WALDO, ss. ' CIVIL ACTION .
DOCKET NO. BELSC-CV-15-12

ADAM FLANDERS,
Plaintiff,
ORDER AND DECISION ON
A2 DEFENDANTS’ MOTION
FOR JUDGMENT

STATE OF MAINE, KNOX COUNTY
DISTRICT ATTORNEY, and MAINE STATE
POLICE,

Defendants.

Before the Court is Defendants Knox County District Atforney’s and Maine State
Police’s (“Defendants™) Motion for Judgment. Specifically, the Defendants request the Court
deny Adam Flanders’ (“Flanders”) appeal made pursuant to the Maine Freedom of Access Act
(“FOAA”), 1 M.R.S. § 409(1), uphold Defendants’ denjals of Flanders’ requests for documents,
and deny Flanders’ request forb litigation expenses. For the following reasons, the Motion is
granted in part and denied in part.

BACKGROUND’

Flanders’ FOAA requests relate o discovery associated with his underlying 2008

convictions, representing three separate incidences of condup’t.2 (Stips. § 1-9.) Flanders

subsequently filed two pro se petitions for post-conviction review on the underlying convictions

! The Court draws the below facts from the Stipulations that Defendants submitted to Flanders
on November 3, 2015, pursuant to this Court’s Order of October 7, 2015 In his Response to
Stipulations, Flanders indicated that he does “not contest the stipulated facts dated November 3,
2015, in any way that would require an evidentiary hearing.” (P1.’s Resp. to Stip. 1.) Therefore,
the Court does not consider the additional documents Flanders submitted as proposed exhibits.
2 Docket Nos.: ROCSC-CR-07-08; ROCSC-CR-07-90; BELDC-CR-08-723.




and sentences, which were later c:onsoli‘dated.3 (Id. 9 10.) The Superior Court, (Hjelm, J.), held a
hearing on the consolidated petitions on March 10, 2011 and subsequently issued a decision |
modifying the periods of probations for the sentences on two counts in ROCSC-CR-07-90, but
otherwise denying both petitions. (Id. 1§ 10-13.)
On November 27, 2014, Flanders submitted a written FOAA request to the Maine State
Police for the following documents (hereinafter “FOAA requests ## 1, 27) related to ]jocket Nos,
ROCSC-CR-07-80 and ROCSC-CR-07-90:
1. The entire computer crime lab report/case report for 07-LEW-4568-0OF, the
associated search warrant, and any documents related to this investigation
into “possession of sexually explicit materials.”
2. A full digital copy of any hard drive copies the MCCU [Maine Computer

Crimes Unit] has in its possession that directly related to me [Flanders}

and/or my previously seized cornpu%:ers.4
(Id. 9 14.) Christopher Parr, General Counsel for the Maine State Police, acknowledged receipt
of the FOAA requests on December 3, 2014. (/d. §15.) On December 10, 2014, he wrote to
Flanders setting forth the basis for denial of access to some of the requested materials, the time
period for processing the request, and the estimated fee for copies of any public records. (Id.) On
January 13, 2015, Parr indicated to Flanders that redacted records responsive to FOAA requests
## 1 and 2 would be sent to Flanders upon receipt of the $10 fee for copies. (4. 1 17.) Parx
mailed Flanders redacted copies of the following on February 2, 2015:

a) search warrant affidavit of Det. Russell Thompson of the Rockland Police

Department, dated Feb. 22, 2007, and search warrant signed by court on the
same date; :

3 Docket Nos.: ROCSC-CR-09-212; ROCSC-CR-08-338.

4 Previously, seeking this same material, Flanders submitted FOAA requests to the Maine
State Police and Knox County District Attorney’s Office on two occasions in 2012. Both
agencies denied his requests on the grounds that the requests sought confidential
intelligence and investigative record information.




b) evidence log, Rockland Police Department;

¢) property invoice, Mainé State Police, Computer Crimes Task Force;

d) a file note re: delivery of computer;

e) evidence log, Lewiston Police Department;

f) Lewiston Police Department Incident Report.”

(Id. § 18.) Flanders confirmed receipt and requested from Parr the following documents relating
to the Maine Computer Crimes Task Force analysis of his computer:

1) the “Internet History Report”

2) the “Drive Geometry Report”

3) the “Encase Report”

(Id. §§ 19-20.) The Maine State Police denied access. (/d. 20.) Flanders had previously
requested these same materials from the Maine State Police on March 7, 2012; that request was
denied. (Id.)

The Maine State Police returned the computer to Flanders with the hard drive and all files
completely intact in 2008. (Id. §21.) On February 26, 2015, in response to further emails from
Flanders, Parr repeated that the Maine State Police would not be providing any additional
records responsive to Flanders’ FOAA request for the reasons previously stated in letters dated
December 10, 2014, and February 2, 2015, (Id. §22.)

On November 27, 2014, Flanders submitted a FOAA request to the Knox County District
Attorney’s Office, including FOAA requests ## 1 and 2, which he sought in his letter of the same

date to the Maine State Police (Ex. 16), plus the following nine requests:6

3. “audio recordings between Flanders and Officer Lindahl,” as noted in the
discovery checklist.

s Defendants submitted to the Court sealed, unredacted copies of these records, as well as
examples of the confidential documents responsive to the request that were withheld.

6 FOAA Requests ## 3 through 6 concern Docket Nos. ROCSC-CR-07-80 and ROCSC-CR-07-
90. FOAA Requests ## 7 through 11 concern Docket No. BELDC-CR-08-723.
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“Recording of E 9-1-1 call made to Knox Communications,” as noted in the
discovery checklist. Specifically, audio recordings and/or transcripts of the E
9-1-1 calls made by Christopher Lowell and Danielle Lee/Lowell.

5. Any recordings or documentation relating to Danielle Lee/Lowell including
any contact with law enforcement or verbal or wriften statements.

6. The juvenile criminal record of Joshua Lowell.
BELDC-CR-08-723

7. The recording of the June 10, 2008, interview between Brian Sanders and
Detective McFadden, as well as any other recordings between Brian Sanders
and any other law enforcement individuals (other than the June 12, 2008,
recording, which I [Flanders] have.

8. Any recordings between law enforcement and the parents or family members
of Brian Sanders, including recordings of meetings among these parties and
law enforcement,

9. Any documents bearing the signatures of Brian Sanders or the parents or other
family members of Brian Sanders and any statements written by Brian
Sanders or the parents or family members of Brian Sanders.

10. Any recordings or documentation referencing the 8/27/2008 plea discussion
between DA Geoffrey Rushlau, Defense Attorney Robert Smith, and Officer
Michael McFadden, including any information associated with the discussion

concerning my computer and allegations of child porn possession.
11. Documentation that would explain why my computer was investigated
following my conviction and sentencing.
(Id. §23.)
Soon after receiving Flanders’ November 27, 2014, FOAA request, Geoffrey Rushlau,
Knox County District Attorney, became aware that Flanders also had made the first two of these
requests to the Maine State Police on November 27, 2014, (as well as in 2012), and that Chris
Parr of the Maine State Police would be responding. (/d. § 25.) The Knox County District
Attorney’s office had previpusly provided Flanders’ counsel with discovery materials relating to

all three criminal matters referenced in Flanders’ FOAA requests on several occasions. Rushlau




also had provided copies of discovery materials to Flanders’ attorney, William Maselli, Esq., in

+

the post-conviction review cases. (1d. §§26-27.)
On March 5, 2015, Flanders renewed FOAA requests ## 1-11 to the Knox County

District Attorney’s Office and added the following requests, numbered here for reference as

FOAA requests ##12 and 13:

12. Information relating to the investigation and indictment against Christopher
Lowell for the Class C crime of “Theft by Unauthorized Taking or Transfer.”

13. Information relating to the Knox County DA’s decision not to prosecute
Joshua Lowell for violating probation for a third time (resulting from his
contact with me, which was forbidden by his probation conditions.

(Id. 28.) On March 31, 2015, Rushlau responded in writing to Flanders’ November and Maich
FOAA requests. (Zd. §29.) The Stipulated Facts summarize the responses as follows:

30.  The materials sought in FOAA request #1 have been withheld by
defendants for reasons set forth in numerous denial letters.

31.  The District Attorney’s Office has no documents responsive to FOAA
request #2.

32, The recording referenced in FOAA request #3 was provided to Flanders’
counsel in discovery on December 23, 2010. The only copy of that
recording currently in Defendant Rushlau’s possession is defective and
cannot be accessed.

33, The recording of the E 9-1-1 calls made by Christopher Lowell and
Danielle Lee/Lowell referenced in FOAA request #4 is confidential
pursuant to 25 M.R.S. § 2929 and access was denied. Since District
Attorney Rushlau’s denial, a redacted transcript of the recording has been
prepared and is being provided to Flanders pursuant to 25 ML.R.S. § 2929,

34.  Defendant have no documents in their possession, custody or control
responsive to FOAA request #5, except as previously referenced in
response to FOAA request #4.

35.  To the extent FOAA request #6 seeks juvenile intelligence and
investigative record information, District Aftorney Rushlau denied the
request, and advised Flanders that a court order was required to release




any such confidential information. To the extent FOAA request #6 seeks
the juvenile criminal record [dispositions] of Joshua Lowell, District
Attorney Rushlau advised Flanders that public disposition information
would be available from the court. In January 2010, Flanders had
requested this same information and District Attorney Rushlau provided
the same response.

36. Defendants have no recording in their possession, custody or control that
is responsive to FOAA request #7. The recording of an interview with
Brian Sanders on June 10, 2008, was provided by the Knox County
District Attorney’s Office to Flanders, attorney in 2010, during discovery
in the post-conviction review matter, but the office did not retain a copy
and Flanders® attorney did not respond to a request that he return a copy.

37.  Defendants have no recordings in their possession, custody or control that
are responsive to FOAA request #8.

38.  Defendants have no documents in their possession, custody or control that
are responsive to FOAA request #9.

39, Defendants have no documents in their possession, custody or control that
are responsive to FOAA request #10. '

40.  The only document responsive to FOAA request #11 is a letter from
District Attorney Rushlau to Flanders, dated March 2, 2010, Ex. 29A.

41.  Defendants have withheld documents responsive to FOAA request #12 on
the ground that all of the requested material is confidential intelligence
and investigative record information.

42.  Defendants have no documents in their possession, custody or control that
are responsive to FOAA request #13.

(Id. 19 30-42)
Flanders filed his appeal March 15, 2015. Defendants filed the pending Motion for
Judgment on December 11, 2015,
ANALYSIS

1. Standard of Review

The basic purpose of FOAA “is ensure an informed citizenry, vital to the functioning of a

democratic society, needed to check against corruption and to hold the governors accountable to




the governed." Mainetoday Media, Inc. v. State, 2013 ME 100, § 8, 82 A.3d 104; 1 M.R.S. § 401.
Generally, “[e]xcept as otherwise provided by statute, a person has the right to inspect and copy
any public record in accordance with this section within a reasonable time of making the request
to inspect or copy the public record." 1 M.R.S. § 408-A. Where a petitioner’s request has been
denied, the government actor bears the burden of “establishing that there is just and proper cause
for the denial." Bowler v. State, 2014 ME 157, 4, 108 A.3d 1257. The coutt shall liberally
construe FOAA’s general requirement of disclosure and, as a “necessary corollary,” strictly
construe any exceptions to that general requirement. Mainetoday Media, Inc., 2013 ME 100, {{
8-9, 82 A.3d 104, "When a public record contains information that is not subject to disclosure
under FOAA, the information may be redacted to prevent disclosure." Doyle v. Town of
Falmouth, 2014 ME 151, § 9, 106 A.3d 1143,

Il Grounds for Non-disclosure

Defendants divide Flanders® 13 requests into three categories: (A) records that the
Defendants do not have; (B) records that have been provided to Flanders in response to the
request; and (C) records to which Flanders is not entitled under FOAA because of the
confidentiality provisions of the Intelligence and Investigative Record Information Act, 16
M.R.S. §§ 801-09, the Criminal History Record Information Act, 16 M.R.S. §§ 701-10, and the
Juvenile Code, 15 M.R.S. §§ 3001 ef seq. The Court adopts this framework to evaluate whether
Defendants have met their burden of establishing just and proper cause for their denials.

A. FOAA Requests ## 5, 7,8, 9 and 10: Records That Defendants Do Not Have

Defendants denied FOAA requests ## 5, 7, 8, 9, and 10 on the basis that the Defendants
do not have any documents responsive to those requests. In reviewing Flanders’ submission on

this Motion, the Court finds one direct response to the Defendants’ denial of these five requests.




Regarding Déf:endants’ response to request # 5, Flanders responds thaF Defendants’ response is
“implausible.” (P1.’s Resp. Stip. 3.) He alternatively requests “an explanation as to why Danielle
Lowell was precluded from the investigation.” (Jd.) FOAA does not require an agency or official -
to create a record tﬁat does not exist, 1 M.R.S. § 408-A(6). Therefore, based on its review of the
record, the Court upholds Defendants denials on FOAA requests ##5,7,8,9,and 10.

B. FOAA Requests ## 3, 4, 11, and 13: Requests That Have Been Provided

Defendants denied FOAA requests ## 3, 4, 11, and 13 on the basis that Defendants have
already provided the only documents they have that are responsive to those requests. The implied
reason for denial here appears to be that to provide the same material again would be
burdensome or oppressive. Indeed, FOAA provides, “[a] request for inspection or copying may
be denied, in whole or in part, on the basis that the request is unduly burdensome or oppressive.”
However, the basis for dental is effective only “if the procedures established in subsection 4-A
are followed.” Jd. § 408-A(4). From the record, it does not appear that Defendants followed the
procedures established in subsection 4-A.7 Therefore, to the extent the documents have not been
provided in response to these specific requests, the Court orders disclosure of documents afready
provided in response to ## 3, 4, 11, and 13.

C. FOAA Requests ## 1,2, 6, and 12: Requests Withheld as Confidential

This leaves only four of Flanders’ FOAA requests at issue: FOAA requests ##1,2,6,

and 12. The Court addresses each request in turn.

<A body, an agency or official may seek protection from a request for inspection or copying
that is unduly burdensome or oppressive by filing an action for an order of protection in the
Superior Court for the county where the request for records was made within 30 days of receipt
of the request.” 1| MLR.S. § 408-A(4-A).




1. The entire computer crime lab l'epol't/ca§e report for 07-LEW-4568-
OF, the associated search warrant, and any documents related to this
investigation into “possession of sexually explicit materials.”

i Repeated requests

Flanders requested the very same material from both Defendants on March 7, 2012, (Ex.
18A), and did not appeal when Defendants denied access pursuant to the Maine Criminal History
Record Information Act.® (Bx. 19A & 19B). In his 2012 requests to the Maine State Police and
District Attorney, Flanders specifically sought the “Internet History Report,” “Drive Geometry
Report,” and “Encase Report” referenced in the Computer Crimes Task Force Report #07-LEW-
4568-OF. (Exs. 18A & 18B, 1.) When Flanders asked for these materials again in a FOAA
request to the Maine State Police on February 7, 2015, (Ex. 22), following up on his November
20}4 request, access was denied for the same reasons. (See Exs. 23A, 23B & 26.)

Defendants argue that these repeated requests in 2614 and 2015 should not be treated as
new requests since they were previously denied and not appealed in a timely fashion pursuant to
| MLR.S. § 409(1). The Court is not persuaded the appeal should be dismissed on the grounds
that it is a repeated request. FOAA contains no explicit prohibition on repeated requests. There
are, however, explicit procedures for an agency or official to deny a request on the basis
compliance would be unduly burdensome or oppressive. 1 MR.S. § 408-A(4). Therefore, the

Court proceeds to Defendants substantive arguments for upholding the denials,

il Limitations on dissemination of intelligence and investigative
record information

8 The applicable provisions on intelligence and investigative record information were at
that time contained within the Maine Criminal History Record information Act, 16 M.R.S.
Chapter 3, subchapter 8. Those provisions were subsequently moved to a new subchapter
9 of title 16, entitled the Intelligence and Investigative Records Information Act, pursuant
to P.L. 2013, ch. 267, § A-3 (eff. Oct 9, 2013},




. Defendants maintain that Flanders is not entitled to access the records within the scope of
FOAA request #1 that were withheld by Defendants, either in whole or in part, because the
withheld materials are intelligence and investigative record information deemed confidential by
16 MLR.S. § 803(7).

The Maine State Police did provide copies of several documents to Flanders in response
to this request, with redactions to withhold confidential material. The Court reviewed the
unredacted versions submitted for in camera review. These documents include: a search warrant
affidavit, a search warrant, an evidence log of the Rockland Police Department, a property
invoice of the Maine State Police Computer Crimes Task Force, a file not regarding delivery of
the computer, an evidence log of the Lewiston Police Department, and a Lewiston Police

| Department Incident report (this last unredacted). (Stips. § 18; Exs. 20, 21.) |

Except for an “[a]Jccused [plerson” or other person or entity authorized by 16 M.R.S. §§
805 and 806, “a record that is or contains intelligence and investigative record information is
confidential and may not be disseminated by a Maine criminal justice agency to any person or
public or private entity if there is a reasonable possibility that public release or inspection of the
record would,” in relevant part, “[clonstitute an invasion of privacy,” “[dlisclose investigative
techniques or security plans,” and/or “[eJndanger law enforcement of others.” 16 MLR.S. 804(3),
(M, (8).

Further, Defendants, as holders of confidential intelligence and investigative record
information, “may not confirm the existence or nonexistence of intelligence and investigative
record information confidential under section 304 to any person or public or private entity that is
not eligible to receive the information itself.” 16 M.R.S. § 807. And, “[a] person who is the

subject of inteliigence and investigative record information maintained by a criminal justice

10 .




agency has no right to inspect or review that information for accuracy or completeness.” 16
M.R.S. § 808.

Defendants withheld that material responsive to this request based on their conclusion
that the material fell within the three subsections noted above and that Flanders as not an
“accused person” entitled fo review the confidential material. As noted in the Index to Withheld
Records filed with this Motion, the investigative materials that Flanders seeks in request #1
include medical records, crime scene photographs, victim and witness statements and victim
correspondence. Defendants concluded that release of any of this material could result in an
unwarranted invasion of these individuals® personal privacy. The “Encase report” generate@ by
the Maine Computer Crimes Task Force in its forensic examination of Plaintiff’s computer
contain sexually suggestive photographs, including those of a minor victim. The “Internet
History” report contains photographs and information relating to social media accounts of
unknown individuals. Defendants concluded that the privacy of these individuals could be
seriously invaded by public release of these records, and their personal safety could be at risk as
a result. All four of the Maine Computer Crimes Task Force reports that were withheld also
contain technical data and descriptions of investigative techniques used in forensic examination
of computers in various types of criminal investigations including child pornography. Defendants
concluded that release of this information could reveal investigative techniques, procedures, and
methodologies that are not generally known to the public and could impede future law
enforcement investigations in very serious criminal matters,

As determined by the Legislature, these are just and proper reasons for denying a FOAA
request, Furthermore, the Court concludes Flanders is not an “accused person” who would be

' entitled to this confidential material for purposes of trial and sentencing. The statute defines an

11




_ “accused person” as a “person accused of a crime.” 16 MR.S. § 805(3). Flanders, having been
convicted and having exhausted the appellate process for the underlying convictions, is no longer
an “accused person.” He is now a member of the general public. As a member of the public,
Flanders has no special standing to request these materials. Finding no indication of bad faith or
misrepresentation in the record submitted for review regarding this request and responses to it,
the Court upholds Defendants denial of Flanders’ FOAA request #1.
2. A full digital copy of any hard drive copies the MCCU [Maine

Computer Crimes Unit] has in its possession that directly relate to me

[Flanders] and/or my previously seized computers.

Defendants denied this request on the basis that there exists no record technically
responsive ;(o what is requested. What Maine State Police Computer Crimes Unit (MCCU) has,
Defendants explain, are images of data in a proprietary format that correspond to information
that was retrieved from the hard drives of two laptops belonging to Flanders. They maintain
these proprietary images are not analogous to “photocopies” of Plaintiff’s laptop hard drives, but
are {ranslations of the data on the hard drives that allowed the MCCU to conduct a forensic exam
of the hard drives. To be comprehended, Flanders would have to read them by using licensed,
proprietary software known as “Encase.” Defendants denied this request, in part, on the basis
that reviev;r of the data that the MCCU collected would disclose investigative techniques and
procedures not known by the general public, which could interfere with law enforcement
investigations. See 16 M.R.S. § 804(1), (7).

Defendants further argue that even if the images the MCCU has are deemed within the
scope of this request, Flanders is not entitled to access them because public disclosure would
constitute an unwarranted invasion of personal privacy (including the privacy of the minor who

was a victim of Flanders’ 2007 assault) and could endanger the physical safety of those

12




individuals. See 16 M.R.S. § 804(3) & (8). Again, Flanders is a member of the public and not
entitled to review documents falling within these subsections. Finding no indication of bad faith
or misrepresentation in the record submitted for review regarding this request and responses to it,
the Court upholds Defendants denial of Flanders’ FOAA request # 2.

6. The juvenile criminal record of Joshua Lowell.

Joshua Lowell is one of Flanders’ victims in the underlying criminal actions. (See Exs. 1,
2.) According to the record, Flanders was not an alleged victim of any of the offenses aileged to
have been committed by Joshua Lowell,

Dissemination of any “juvenile crime information” or “juvenile intelligence and
investigative record information” is governed by the Juvenile Code and the statutes governing
the State Bureau of Identification (SBI) 15 ML.R.S. §§ 3307-08-A; 25 MLR.S. § 1541. Flanders
appears to be requesting the record of dispositions — “juvenile crime information.”” These
records are available to the public only to the extent the underlying records and proceedings
would have been open to the public, which is governed by 15 M.R.S. §§ 3307-08.

If Joshua Lowell, as a juvenile, had been found to have commiited juvenile crimes in
proceedings open to the public, Flanders could inspect those records at the court of adjudication
“subject to 15 M.R.S. § 3307(2) and any Administrative Order of the Court. Plaintiff was directed

to the court by Rushlau in his March 31, 2015 response. (Ex. 32). Defendants confirmed that
Rushlau’s file did not contain any SBI record related to the juvenile. Ruchlau referred Flanders
to the SBI or the court for any information that may be available; Defendants argue this was a

judicious response in accordance with 15 M.R.S. § 3307 and 16 M.R.S. § 704.

9 Police reports and investigative materials collected by a criminal justice agency while
performing the administration of juvenile justice is “juvenile intelligence and investigative
record information,” which are confidential pursuant to 15 M.R.S. § 3308-A.

' ’
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Having reviewed the documents submitted for in camera review, and evaluated
Defendants arguments in favor of non-disclosure, the Court concludes the denials were for just
and proper cause. This decision is also consistent with the strong public policy in Maine that
juvenile crime information is generally not publicly available. For example, dissemination of
such information as it pertains to non-public juvenile proceedings is not even permitted to be
made to a sentencing court where the court is sentencing an adult who has prior non-public
juvenile criminal history. See, e.g., State v. Brockelbank II 33 A.3d 925,2011 ME 118, {§ 16-18
(overview of statute and underlying policy; Brockelbank waived protection by voluntarily
introducing information related to otherwise confidential juvenile adjudication).

12.  “Information relating to the investigation and indictment against
Christopher Lowell for the Class C erime of ““Theft by unauthorized
Taking or Transfer.””

Christopher Lowell is one of -the victims of Flanders® past crimes. (Exs. 1,2.) In respbnse
to this request, Ruchlau informed Flanders on March 31, 2015, that the Knox County District
Attorney’s Office did not have information on a case responsive to the request, but that there was
a Waldo County case involving Christopher Lowell that was dismissed in April 2009 after the
subject’s death. (Ex. 32.)

The general rule is that confidential criminal history record information may not be
released to members of the public. See 16 ML.R.S. § 705. Confidential criminal history record
information includes “[ilinformation disclosing that a criminal charge has been dismissed by a
court with prejudice or dismissed with finality by a prosecutor other than as part of a plea
agreement.” 16 MLR.S. § 703(2)}(G). fhe Defendants argue, and the Court agrees, the

information responsive to this request falls within this definition.
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However, an exception to the general rule provides that information may be released to a
person who has made “a specific inquiry to the criminal justice agency as to whether a named
individual was summonsed, arrested or detained or had formal criminal charges initiated on a
specific date.” 16 M.R.S. § 705(1)(E). If the Court were to interpret FOAA request # 12 as such
an inquiry, it appears the Defendants complied when Rushlau informed Flanders that the specific
crime about which Flanders inquired had been dismissed upon the death of the person charged.

Defendants argue its denial of the request to the extent it seeks confidential intelligence
and investigative information is proper pursuant to 16 MLR.S. § 803(3), (7), (9) and Public
Information and Confidentiality, Mc. Admin. Order JB-05-20 (as amended by A. 1-15) (effective
Jan. 14, 2015). Having reviewed the record and submissions of the parties, the Court concludes
the denial is proper for the grounds cited by Defendants.

III.  Flanders’ Remaining Allegations of Misconduct and Request for Litieation Costs

Flanders requests litigation expenses because he claims Defendants violated FOAA and
acted in bad faith. FOAA authorizes an award of litigation expenses only to “the substantially
prevailing plaintiff,” and only “if the court determines that the refusal or illegal action was
committed in bad faith.” 1 MLR.S. § 409(4). The Court concludes litigation expenses are not
warranted because although there was some conduct by Defendants not in strict compliance with
FOAA, the overall actions of Defendants do not constitute bad faith and Flanders is not a
substantially prevailing party.

Flanders argues Defendant Maine State Police violated FOAA by requiring him to pay
ten dollars in advance for copies of the documents that were mailed to him in redacted form on
February 2, 2015. (See Stips. 9 18-19.)

The relevant portion of FOAA on requiring payment in advance provides:
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The agency or official having custody or conirol of a public record subject to a

request under this section may require a requester to pay all or a portion of the

estimated costs to complete the request prior to the search, retrieval, compiling,

conversion and copying of the public record if:

A. The estimated total cost exceeds $100; or

B. The requester has previously failed to pay a properly assessed fee

under this chapter in a timely manner.
I MLR.S. § 408-A(10). The Court agrees with Flanders that Defendants actions do not strictly
comply with 1 M.R.S. § 408-A(10). As noted by the plain language above, Defendants were not
permitted to require payment before mailing the documents after they search, retrieved, and
compiled the documents requested. The Court finds Flanders’ remaining arguments of bad faith
unpersuasive,

Flanders is not a substantially prevailing plaintiff. The Court has upheld the majority of
the denials and the violation of 1 M.R.S. § 408-A(10) was minor and not committed in bad faith.
In this case, the Maine State Police did not require payment before taking these steps; they
simply required payment before mailing the documents to Flanders. (See Exs. 20, 21.)
Defendants’ characterization of this as a prudent step to ensure receipt of payment is reasonable,
even if ultimately wrong. Beyond this error, the Maine State Police adhered to the statutory
requirements of FOAA by promptly acknowledging receipt of Plaintiffs request, (Ex. 17A), and
advising him of the scope and grounds for partial denial as well as the estimated cost of
producing the limited materials that could be disclosed. (Ex. 17B.) Indeed, review of the

correspondence from general counsel for the Maine State Police to Plaintiff reveals that the

Defendants took prompt action and provided extremely thorough responses to all of Plaintiff’s
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FOAA requests. (See, e.g,Exs. 17A, 17B, 194, 19B, 20, 21, 23A, 23B.)'° Flanders’ request for
litigation expenses is denied.

Despite the one instance of a technical violation noted above, the Court concludes that
Flanders is not a substantially prevailing plaintiff and the Defendants did not act in bad faith.

CONCLUSION

Defendants have judiciously applied the proscriptions of the Criminal History Record
Information Act, the Intelligence and Investigative Record Information Act, and the Juvenile
Code to make available to Flanders those records that are publicly accessible under Maine’s
Freedom of Access Act. They have done so in response to repeated and repetitive requests from
Flanders, in what the Court agrees appears to be a prolonged attempt to relitigate matters that
should have been, and in many cases were, addressed in pre-trial motions in the criminal
prosecutions against Flanaers and in post-conviction review proceedings. Maine”s FOAA is
designed to ensure citizens access to public proceedings and records of those proceedings. 1
M.R.S. § 401. Flanders’ use of it to relitigate matters long-since resolved in previous court
proceedings is beyond the broad purpose of FOAA.

The Entry is:

f. The Court DENIES Plaintiff’s appeal as it relates to Defendants denials of FOAA
requests ## 1,2, 5,6,7,8,9, 10 and 12.

2. Plaintiff’s appeal is GRANTED in regards to Plaintifs FOAA requests ## 3, 4,
11, and 13. The Court orders Defendants DISCLOSE documents already
provided to Plaintiff that are responsive to current FOAA requests ## 3, 4, 11,
and 13.

10 Given the duplicative and repetitive nature of Plaintiffs FOAA request, the District
Attorney's delayed response to Plaintiff's November 27, 2014 FOAA request is
understandable, and likewise does not reflect any lack of good faith. (See Stips. 1 16, 24-
26 & 29; Exs. 32, 19C, 28, 29A-29H.)
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3. The Court DENIES Plaintiff’s request for litigation fees.

4. This Order shall be incorporated into the docket by refelence pursuant to M R.
Civ. P, 79. ; 7

Dated: August /" i 2016

Rolert 2 \/Iunay /
Justice, Maine ? perior Court
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I. INTRODUCTION

This is the eleventh annual report of the Right to Know Advisory Committee. The Right to
Know Advisory Committee was created by Public Law 2005, chapter 631 as a permanent
advisory council with oversight authority and responsibility for a broad range of activities
associated with the purposes and principles underlying Maine’s freedom of access laws. The
Advisory Committee’s authorizing legislation, located at Title 1, section 411, is included in
Appendix A. Previous annual reports of the Advisory Committee can be found on the Advisory

Committee’s webpage at www.maine. gov/legis/opla/righttoknowrepm.
The Right to Know Advisory Committee has 17 members. Th

is elected annually by the members. Current Advisory Commyiffe

Sen. David C. Bumns Senate member of Judicis oy
Chair President of the Senatg

Rep. Kimberly Monaghan  House member of
Speaker of the House

Suzanne Goucher

Stephanie Grinnell

LG, it

{l

ent of

'epres

%Astice the Supreme Judicial Court

Speaker of the House

Representing a statewide coalition of advocates of freedom
of access, appointed by the Speaker of the House

Paul Nicklas Representing municipal interests, appointed by the
Governor [appointed effective September 15, 2016]

Christopher Parr Representing state government interests, appointed by the
Governor
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Linda Pistner Attorney General’s designee

Harry Pringle Representing school interests, appointed by the Governor

Helen Rankin Representing the public, appointed by the Speaker of the
House

Luke Rossignol Representing the public, appointed by the President of the
Senate .

William Shorey Representing county or regional ing
President of the Senate £

Eric Stout A member with broad ex ¢ Fehig, )

issues and costs in mu
g by the Goﬁz%rnor

. i
technology, appoinigi b

4

included in Appendix B.

I1. COMMITTEE DUTIES

ommittee was &

*‘3;7 b . ; ‘;} -
vt Ehe Advisory'd

The Right to Know Advis
Maine’s freedom of accg

i
know;

i s, right to

0 Reporting ann to the Governor, the Legislative Council, the Joint Standing
Committee on Judiciary and the Chief Justice of the Supreme Judicial Court about the
state of Maine’s freedom of access laws and the public’s access to public proceedings and
records;

o Participating in the review and evaluation of public records exceptions, both existing and
those proposed in new legislation;
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0 Examining inconsistencies in statutory language and proposing clarifying standard
language; and

0 Reviewing the collection, maintenance and use of records by agencies and officials to
ensure that confidential records and information are protected and public records remain
accessible to the public.

In carrying out these duties, the Advisory Committee may conduct pubhc hearmgs conferences
workshops and other meetings to obtain information about, d1scuss
problems concerning access to public proceedings and records.

and agencies.

By law, the Advisory Committee must
Advisory Committee met on June 22, July 24,
September 14, 2016, the Advisory Commi :
suggestions about how the Freedom of Acce
consistent with its goals of gi /o
making bodies of gove w/

ﬁcally requested testimony on the
following topic: Congig certazn mformatzon held by government
entities, how could- :r’/ v ngs and records be improved?

Each meeting was open t54 e and was also e551ble through the audio link on the
Legislature’s . . 4 4

| /"
By law, the Advisory E/ i

about Maine’s freedong 6f access laws and the people’s right to know. In carrying out this duty,
the Advisory Committee believes it is useful to include in its annual reports a digest of recent
developments in case law relating to Maine’s freedom of access laws. For its eleventh annual

report, the Advisory Committee has identified and summarized the following Maine Supreme
Judicial Court decision related to freedom of access issues.

Hughes Bros. v. Town of Eddington
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In Hughes Bros. v. Town of Eddington, 2016 ME 13, 130 A.3d 978, Hughes Bros., Inc., a
landowner seeking a permit to create a quarry, appealed a Superior Court decision determining
that the Town of Eddington conducted a valid executive session for the purpose of consulting
with counsel. The landowner sought an injunction directing the town to cease and desist from
holding a public vote on proposed moratorium on quarries, and a declaration that any
moratorium that might be approved was void because town violated open meeting requirements
of Freedom of Access Act (FOAA) by holding a joint executive session of the board of
selectmen and planning board. The Law Court held that the boards conducted a Valid executive
session, invoked for purpose of consulting with legal counsel regarding
moratorium ordinance and that FOAA does not prohibit municipal

present: the executive session must be publicly anno
must be permitted by law and described clearly; the :
¢ @of any offici L tion; and
records must be kept that are adequate for purposes of jt view if an actionis challenged.
In this case, the administrative record demonstrated that the | met its burden to show that all
of these elements were present The exedit _ the limited and authorized

; inance for consideration

gmittee. The Public Records Exceptions Subcommittee’s
ublic records exceptions as required of the Advisory Committee
-§2-A. The guidelines in the law require the Advisory Committee

comments and suggestions with respect to the relevant public records exceptions administered by
that body. All inquiries to the public bodies were coupled with an invitation for a representative
of the public body to attend the Subcommittee meeting to provide any additional information or
answer questions from the Subcommittee. Review was undertaken in light of the criteria
codified at 1 MRSA §434, and, after discussion and a vote, recommendations for either keeping
a provision with no modification or otherwise striking or amending the provision were passed
along to the full Advisory Committee for a final vote. Representative Monaghan was the chair
of the Subcommittee and A.J. Higgins, Mary Ann Lynch, Chris Parr, Linda Pistner, Helen
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Rankin and Eric Stout served as members. As a legislator and the Advisory Committee chair,
Senator Burns was an ex officio member.

Exceptions reviewed by the Subcommittee in 2015, but considered by the full Advisory
Committee in 2016: The following exceptions were reviewed by the Subcommittee at its
December 1, 2015 meeting, but were not able to be considered by the full Advisory Committee
until 2016. The recommendations are summarized below.

Note: Reference numbers below are based on a spreadsheet of publz‘ /a ds exceptions created

by staff to facilitate the review. The spreadsheet is available on thht 16 Advisory

Ref# 4: 1 M.R.S. §402, Sub-§3, 90, relating to personal cg ta¢t informatién concerning public

employees other than elected officials @, A ~
4 :

Governmental Ethics and Election Practices opinions

{%{z

clear. The exception is important due to the

The Subcommi'tt‘e“eyoted :

Ref# 11,4 M.R.S. § ”%/5/ ub-§%: 2

.

The Subcommittee Vo'd to table this item.

Ref# 44: 21-A ML.R.S. §1003, Sub-§3-A, relating to investigative working papers of the
Commission on Governmental FEthics and Election Practices

The Subcommittee voted 4-0 to recommend no modification.
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Ref# 45: 21-A M.R.S. §1125, Sub-§3, relating to records of individuals who made Clean
Elections qualifying contributions over the Internet

The Subcommittee voted 4-0 to recommend no modification. The exception involves financial
information not ordinarily available to the public.

Ref# 46: 21-A ML.R.S. §1125, Sub-§2-B, relating to records of individuals who made Clean
Elections gubernatorial seed money contributions over the Internet

The Subcommittee voted 4-0 to indefinitely postpone this item, as g cenﬂ}?” passed citizen
initiative repeals this provision. , ‘

Ref# 47: 21-A M.R.S. §196-A, relating to information o
voter registration system

for the continuation of this exception for central voter regi
had asked the Legislature for this provis@fn because FOAA 15
of government — this data only pertains 615 sonal informatio ol

- €

’/ . v p
$ Ref# 49: 22 M.R.S. ?f’// 3 Redical marijuana registry identification cards

The Subcommittee vote .”3’%@ to re¢gmmend no modjfication.
» = 4

Z

’ ”’?:iﬁ

indicated concern about a conflict with this exception to the public records covered under FOAA
with a provision of Maine’s motor vehicle laws that permits disclosure of Social Security
Numbers pursuant to the federal Driver Privacy Protection Act, 18 U.S.C. §2721(a)(2). The
group discussed this concern and concluded there was no conflict, because the public records
exception allows, but does not require, nondisclosure of the SSNs (i.e., they are not designated as
“confidential”).

’ Ref# 63: 30-A M.R.S. §4706, Sub-§1, relating to municipal housing authorities
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The Subcommittee voted 3-0 to recommend no modification

Ref# 68: 35-A MLR.S. §122, Sub-§1-B, G, relating to information, as it pertains to the sale,
lease or use of state-owned land or assets under the provisions of this subsection or activities in
preparation for such sale, lease or use in the context of energy infrastructure corridors

The Subcommittee voted 3-0 to recommend no modification

’ Ref# 69: 35-A ML.R.S. §10106, relating to records of the Efﬁc1enc, Maine Trust and its board

]

Efficiency Maine Trust that the word “and” at the end of sub s”‘%lon 1
should instead be an “or.” The Subcommittee was relu‘ it f@make a chan ’/

proposed amendment in forrnally

Ref# 70: 36 MLR.S. §6271, Sub-§2, relating to an appli
of an application and files and communications in relatiot 16 :
program for senior citizens

The Subcommittee voted 3-0 to recommend

Ref# 71: 38 M.R.S. §1310-B, Sub-§2, relatm%;[o s "f/a»‘,/ 1nformat10n information on
/

mercury-added products %,;%5;%& onic devicesa@d mercury % ction plans

1ﬁcati0n

/ cords held by the Department of
individual auctions administered under the

Ref# 1: 1 M.R.S. §402, Sub-§2, G, relating to committee meetings pertaining to interscholastic
sports

The Subcommittee voted 4-0 to indefinitely postpone this item. The Maine Principals
Association responded to the request for information that it is not a public body; the exception
also pertains to meetings, not public records. The Subcommittee interpreted the public records
exceptions review requirement in the Freedom of Access Act to require only a review of
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exceptions to the definition of “public records.” The Subcommittee discussed the possibility of
further deliberation on this point with the full Advisory Committee.

Ref# 2: 1 ML.R.S. §402, Sub-§3, 9C-1, relating to communications between a constituent and an
elected official

The Subcommittee spent considerable time discussing this exception. Several members
expressed support for continuation of the exception with no modlﬁcatlons as it is narrowly
tailored to protect private constituent information.

s exception be amended to apply
it contains any of the types of

Stout, that the Subcommittee recommeng that this pubhc it

more broadly to the entire record of con ’f;f ent communication
information listed in the current exceptionif
agency to provide the record with such 1nf0

»’5’

Sen. Burns stated th
clearer to the publi¢”

itio 0 of “public records”™ any records containing the

(C 1)(1) and (2) (e.g., an individual’s medical

nfo i tlon etc.). Sen. Burns expressed discomfort with

ble public records exception, and wondered about the unintended

¢ Rep. Monaghan shared this concern, but stated her support for
#having a discussion of the proposal in the full Advisory

avor of the motion was 5-1.

Committee. The votes

This item was referred to the full Advisory Committee for discussion.

Ref# 6: 1 M.R.S. §402, Sub-§3, 7Q, relating to security plans, staffing plans, security
procedures, architectural drawings or risk assessments prepared for emergency events for
Department of Corrections or county jail

The Subcommittee voted 6-0 to recommend no modification to the current exception.
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Reff# 7: 1 M.R.S. §402, Sub-§3, YR, relating to social numbers in the possession of the Secretary
of State

Robert O’Connell, of the Bureau of Motor Vehicles (BMV) within the Department of the
Secretary of the State, assisted the Subcommittee with its review. Mr. O’Connell stated that his
agency did not object to the repeal of the exception, given the broader exception for Social
Security Numbers in paragraph N of the same subsection of the statute, and also given the
confidentiality provision in 29-A MRSA §1301 (Advisory Committee reference number 55)
applicable to the Social Security Number of an applicant for a dI‘lVCI‘ sdiee fise or non- driver
identification card. Mr. O’Connell told the Subcommittee that the tar}f of State’s Office
will propose draft legislation to amend the confidentiality provi w Title 29-A, section 1301

by eliminating the discretionary sharing of Social Security N: At ermitted by federal law
and instead allowing the sharing of this information only as redy e teral law, specifically
£ X
18 United States Code, section 2721(b). ) f/’ %& gf%//
P 4

Ms. Lynch made a motion to repeal 1 MRSA §40; 5*}3”;’”

R). Mr. @ Connell n0t1
al

.
exception. %

Ref#35: 12 M.R.S. w”! , Sub-§1, relating to Social Security numbers, addresses, telephone
numbers, electronic mail addresses of forest landowners owning less than 1,000 acres

This item was previously tabled in order for staff to solicit stakeholder input. The one
stakeholder group that responded stated that it had no problem with the current exception. The
Subcommittee voted 6-0 to recommend no modification to the current exception.
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Ref# 36: 12 MLR.S. §8005, Sub-§2, relating to Social Security numbers, forest management
plans and supporting documents of activities for administering landowner assistance programs

This item was previously tabled in order for staff to solicit stakeholder input. The one
stakeholder group that responded stated that it had no problem with the current exception. The
Subcommittee voted 6-0 to recommend no modification to the current exception.

conﬁdent1a1 by agency furmshmg the information

This item was previously tabled in order for staff to solicit inpu ithe stakeholders identified
in the Department of Agriculture, Conservation and Forestry g
recommended changes were received from stakeholders and t 3
no changes in its original response. * A

this exception was involving proprietary afig , 1
recommended its continuation. The Subcom : d. - i 1e abstention, to

ding how a member of the public signified
e individual’s email address confidential, whether this

gislon expanding the exception to individual’s applying for

1, and designating this information as confidential. Under the

v uld be permitted to allow a member of the public to clearly
indicate that the ind ald§email address not be kept confidential (an opt-in system). The
proposal included add# 1 exceptions to the confidentiality to allow the department to disclose
these email addresses 0 a contractor or state agency for marketing or wildlife management
purposes.

Mr. Stout explained the origin of the current public records exception, being aware of the agency
responding to a FOAA request for all email addresses contained in the department’s electronic
licensing system for commercial purposes. He noted that the term “contractor” in the proposed
exception to the confidentiality requirement should be clarified.
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Mr. Parr made a motion, seconded by Sen. Burns, to 1) recommend no modification to the
current public records exception and 2) ask the full Advisory Committee to review the
department’s proposed legislation for possible action. Ms. Lynch expressed her lack of support
for the second part of the motion, noting that the proposed legislation would be more
appropriately vetted through the Legislature’s Inland Fisheries and Wildlife Committee. Sen.
Burns agreed and the motion was withdrawn.

Mr. Parr expressed his support for the draft legislation’s opt-in approach and broader application,
but echoed concerns about allowing the use of this information by cor %;,»f;, Or1S. Rep Monaghan
expressed some concern about the patchwork of public records exc
personal information. .

' out to send a

exceptlon but encouraging the Department b s it roposed 1at10n to the 128th

course of rnedla i j, inder th oreclosure mediation program

. )
,,

Ms. Lynch spoke to /gz portance of this confidentiality provision to the process of foreclosure
f this information being personal financial information.

The Subcommittee voted 5-0 to recommend no modification to the current exception.

Ref# 41: 17-A ML.R.S. §1176, Sub-§1, relating to information that pertains to current address or
location of crime victims
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Mr. Parr made a motion, seconded by Mr. Stout, to recommend no modification to the current
exception. The motion carried, 5-0.

Ref# 42: 17-A MLR.S. §1176, Sub-§5, relating to request by crime victim for notice of release of
defendant

Mr. Parr made a motion, seconded by Ms. Lynch, to recommend no modification to the current
exception. The motion carried, 5-0.

1, rédpmmendigchealing thls

/ i %r Federal laws ¢

which agency is the cus
experience and recommendations with respect to the exception. The agency responded that it did
not recommend any changes to the current exception, and that it is important for the agency to
follow federal requirements and federal confidentiality agreements with respect to this
information.

Staff suggested that the statute could be clarified to indicate that DACF is the official custodian
of these records instead of the Department of Health and Human Services. Staff added that,
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however, practically speaking, the departments already have an understanding of how the law is
administered and neither indicated that the language has caused any problem.

The Subcommittee voted 5-0 to recommend no modification to the current exception.

Ref# 54: 25 MLR.S. §4202, relating to records and information connected in any way with the
work of a critical incident stress management team for law enforcement personnel

/f,}f’/'

;e,e*j , ']’,

would amend the confidentiality provision in Title 2944
discretionary sharing of Social Security Numbers as pert]
allowing the sharing of this informationgnly as required b

States Code, section 2721(b). |
Mr. O’Connell notified the Subcommlttee that th %retmy of State would be
submitting a bill to accomplish this to the ne)%} hat his office appreciated the

/
abcommittee reeg {ﬁy

Subcommittee’s support. Thess
L <
xpressed thet

,. L vote of 5-0 that no change be
support for the proposed amendment

Ref# 56: 29-A MRS, §2 ;. / ing tg personally identifying accident report data
contamed inafi ace ;;; : .

////ﬁ%

e" ittee about whether this information should be kept
,‘Z’{ mportant for individuals seeking necessary information
i € accident. During the course of the discussion it was
clarified that 14 ceptlon applied only to bulk data transfers from the accident database, not to
requests for ind1vadi f reports. Mr. Stout explained that the provision was originally

enacted to limit the 4formation released in bulk data requests from law firms seeking personal

The Subcommittee voted 5-0 to recommend no modification to the current exception.

Ref# 57: 29-A ML.R.S §2117-A, relating to data collected or retained through the use of an
automated license plate recognition system

Mr. Stout explained the current automated license plate recognition system by which license
plate data is collected by Turnpike Authority scanners at toll booths and the plate number is
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electronically checked against a national database of commercial truck safety violations. Ms.
Lynch expressed concern about continuing this public records exception when the Department of
Public Safety did not express an opinion on whether it should be retained. Rep. Monaghan
expressed concern that the Subcommittee had not heard input from the Department of
Transportation, Bureau of Motor Vehicles or truckers associations. Staff agreed to gather input
from these entities and report back at the next Subcommittee meeting.

The Subcommittee voted to table discussion on this exception by a vote of 5-0.

emergency medical services quality assurance com e
Services Board. Members expressed understanding
information to be confidential, but confusion about
public body should be confidential.

Ref# 60: 32 M.R.S" §9
emergency med1cal Services

Ref# 62: 32 M.R.S. §‘ 1 -B, sub-§1, 9D, relating to examination questions used for credentialing

by Emergency Medical Services Board

Ms. Lynch expressed some concern about this provision, noting that the Board of Overseers of
the Bar, for example, makes public the bar examination questions from prior years so that those
planning to take the exam can better understand the scope of the test and prepare for it. She
noted that this confidentiality provision is qualitatively different than the other related provisions
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in this section. Ms. Lynch stated that she understood the reason for wanting to protect the
questions for upcoming examinations, but not the questions for prior examinations.

The Subcommittee voted to table discussion on this exception by a vote of 5-0.

Ref# 64: Title 34-A, section 11221, subsection 13, relating to disclosure by the Bureau of

Investigation and law enforcement agencies of certain sex offender registry information in
electronic form

The Subcommittee voted 5-0 to recommend no modification to the.' 4

-
Ref# 65: Title 34-A, section 11221, subsection 9-A, relating #8 ¢
1nformat10n collected by the Bureau of Invest1gat10n mcL lin

_ex offender registry
oo elating to the

Homlc1de, Sulclde and Aggravated Assay Rev1ew Board’: 4%%
.

Staff related its efforts to gather information a @f‘
Suicide and Aggravated Assault Review Bo%;/d
that the Board appears to have been inactive

from the 1 gt

e ol
.

;g’f
ey General’s Office, Cumberland County
th National Alliance on Mental Iliness (NAMI) in

Ref# 67: Title /‘ i , 18 864, subsectlon 12, relating to abstract of involuntary commitment
order provided to State

Ms. Lynch noted that 4! ese records contained very confidential mental health information used
for purposes of firearm background checks.

The Subcommittee voted 5-0 to recommend no modification to the current exception.

Ref# 69: Title 35-A, section 10106 relating to records of the Efficiency Maine Trust and its
board
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This item was previously tabled by the Subcommittee in order to request a proposed amendment
from the Executive Director of the Efficiency Maine Trust in writing. Staff reviewed the
proposed amendment, which would move the authority to determine whether records of the trust
were business sensitive, and therefore confidential, from the board to the director. The
amendment also gives authority to the director, as opposed to the board, in making the
determination of what information that would be otherwise confidential may be released.
According to the Efficiency Maine Trust Executive Director, Michael Stoddard, this change is
needed because these decisions must be made quickly, in the ordinary course of business, and are
therefore better suited to being made by the executive director than the {g;, rd, which only meets
once per month. Additionally, the amendment would replace an “apé” Wlt%ran “or,” so that any
of the criteria for confidential trust records may be present mste i 11 criteria needing to be

Stoddard of the Efficiency Marne Trust.

V. COMMITTEE PROCESS

part1c1pat10n sumembers of
the Judiciary Céaimittee cre
To Know Advisory iff€e Concerning Remote Participation in Public Proceedings.” A

majority of the Judictags€ommittee voted “Ought Not to Pass” on LD 1586, however a minority of

adopt a written policy'oveming remote participation by members that also describes how the
policy meets the principles of FOAA. The bill and the amendment were not enacted.

The Judiciary Committee considered another remote participation bill, LD 1241, “An Act To
Increase Government Efficiency,” which was carried over from the First Regular Session to the
Second Regular Session. As finally enacted, LD 1241 permits the board or commission of each of
four State bonding authorities (the Maine Governmental Facilities Authority, the Maine Health and
Higher Educational Facilities Authority, the Maine State Housing Authority and the Maine
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Municipal Bond Bank) to conduct public proceedings with members participating via remote access
technology in certain circumstances (i.e., the member is needed for a quorum, illness of the
member, weather that makes driving hazardous, or unexpected traffic delays or vehicle breakdowns
when the commissioner is traveling to the meeting). LD 1241 was finally enacted as Public Law
2016, chapter 449.

Mr. Parr asked what should be inferred from this legislation regarding what authority is needed
in law before a body may allow remote participation by its members at public proceedings. Staff

position that remote participation is already permitted under Ef , ne as all FOAA

i i 0t % ?2‘ n Act Concerning
Meetings of Boards of Trustees and Governing Bodres 9 m si-municipalg éeporations and
Districts That Provide Water, Sewer and Sanitary Ser ook

126th Legislature.

Staff summarized severa ;5;" ”f’if{g’? i ining propo 5
policy committees to @i Judicia NG f
466, “An Act To Inéeasgic
Telecommunications Markgt:

ition and Ensure BRe bust Information and

/”{ s, referred by the Energy, Utilities and Technology

Committee; I , - gr v"%’/ S prrrts ” which was referred by the Veterans
and Legal 46 €oi i 498 “An ct To Clarify Medicaid Managed Care

Ombud ed by the Health and Human Services Committee; LD
1499444 Social Workers” ; LD 1578, “An Act To Update
Maine's & xS, ,” which was referred by the Environment and Natural
Resources

exceptions, which the Advisory Committee began last year and is due by 2017. The Public
Records Exceptions Review Subcommittee reviewed a number of exceptions after the Advisory
Committee’s last meeting in 2015 that will be presented for final action by the full committee in
2016. Next year, the Advisory Committee will begin reviewing all existing public records
exceptions found in Titles 1 through 7-A. That review will be due by 2019.

Staff provided an update on a potential issue identified in 2015 involving the Department of
Education’s ability to share teacher disciplinary information with other states because of the
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breadth of confidentiality provided at 20-A MRSA §13004, sub-§2-A. In 2015 the Subcommittee
recommended to the full Advisory Committee that it draft legislation, with direction from the
Department of Education, to address the issue. The Advisory Committee decided not to
recommend a change to the statute, and instead notified the Education and Cultural Affairs
Committee about this issue and the issue of teacher discipline confidentiality more generally.
The Education and Cultural Affairs Committee determined that the Department does not seek to
share confidential disciplinary information with other states. It seems this issue is resolved for
both the Right to Know Advisory Committee and the Education Committee.

Potential topics and projects for 2016

o Confidentiality of personal contact ik
by the State

- Mr. Parr moved for the full Advisory Committee to take up this
topic in its bust 2 i Al present were in agreement except for Mr. Higgins and Ms.

: i at his reluctance was due to concern with how far this would go
toward conﬁdentlal i concern with expanding confidentiality even when licensees are not
requesting it. Ms. GougHer stated that her opposition to the vote was because we already have a
uniform policy — that these records are public — and any deviation from that requires a group to
come before the Legislature to make its case and seck and exception. Mr. Higgins noted that it
seemed we are trying to turn current policy on its head. Sen. Burns stated that it would be good
for the Judiciary Committee to have guidelines to help in its considerations of future
confidentiality proposals in the licensing area. Rep. Monaghan agreed it is important to have a
uniform policy as new requests for confidentiality are inevitable. Ms. Pistner stated there were
obviously some competing concerns, but expressed that she thought a compromise could be
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reached (for example, if a personal phone number is to be confidential, the licensee would have
to provide a work number that would be open to the public).

Sen. Burns reiterated that the Judiciary Committee was not looking to change policy, but wanted
to establish factors to consider when making decisions about new confidential licensing
provisions. He requested staff provide some written material before the next meeting regarding
this licensee confidentiality topic.

o ['OAA assistance for indigent members of the public

“is
i,

Advisory Committee took no action on this topic. / e, %,

Jack Comart of Maine Equal Justice Partners emailed the /’/ Aprll with 5's est10ns 1)
requ1re agenc1es to prov1de an estlmate of tlme and cost fof . separate component of a request
uk - ailable their fee waiver policy;

Staff reviewed current aggrevdi(ia A tir nts, and also noted that while
FOAA allows an agengy i i l%} there is no requirement that the agency
have a fee waiver pélicy icly | Jhe Advisory Committee took no action

DZSCMSSZO‘
Sen 4 would be an agenda item relating to a potential issue
1nV01V1ng ¢ zouti ions fex ommittee’s consideration at the next meeting. The

"?’;” Informanon Act (CHRIA) and the Judicial Branch
4

Ms. Meyer raised a p0551ble topic for future Advisory Committee discussion regarding the
Judicial Branch’s recent reversal of an October decision to make case files for dismissed cases
confidential within 30 days of judgement. The prior policy had been based on an interpretation
of the Criminal History Record Information Act (CHRIA) and an administrative order, which the
media challenged. There may be a need to clarify some statutory ambiguity. Ms. Meyer
suggested that this discussion should not happen without Ms. Lynch from the Court System

being present. Sen. Burns moved to include this item in the next agenda and it was agreed by
unanimous consent.

e  Criminal Histor
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e Social Security Numbers in medical files held by the Dept. of Health and Human Services

Ms. Morgan asked if former Rep. Bradley Moulton could address the group about a concern he
had based on his dealings with the Department of Health and Human Services in his capacity as
a private attorney; Sen. Burns welcomed Rep. Moulton to the microphone.

Rep. Moulton explained that those who bring complaints before the medical boards make their
records public information. His client had to file FOAA requests w1tf epartment of Health
and Human Services to access her medical review records. His and w:’ cliefit’s chief concern was
that these records included h1s client’s social securlty nurnber -// this sensitive information

o  Warden’s Service FOAA requests

Rep. Monaghan asked to discuss the issue of the W4 3
the Advisory Committee had been asked to hold & puh]}
Committee an update, stating that he, Rep. Monaghan, ]
and a representative of the Attorney General’s Office wer
discuss the best way to proceed. Mr. v'*'
meeting to discuss the outcome of this meet

Discussion of Subcommittees

goislature’s Judiciary Committee to examine the public
edom of Access Act (FOAA) recently enacted in LD 484

questionnaire sent by staff.

Mr. Parr noted that the intent of the exception seems aimed at preventing acts of terrorism, but
that there are already a number of other FOAA exceptions for sensitive information related to
potential tetrorist attacks. For example, 1 MRSA §402(3)(L) is an exception for records
describing security plans, security procedures or risk assessments prepared specifically for the
purpose of preventing or preparing for acts of terrorism, and Title 16 would seem to provide
alternate means of protecting this kind of information as well. Mr. Parr asked staff if these
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exceptions were taken into account in the Judiciary Committee’s deliberations on this exception.
Staff replied that the Committee was aware of the existing security plan exception. This new
exception may go beyond that. Railroad companies were concerned that this preexisting security
plan exception was not adequate to protect the records they were concerned with. It was noted
that the Judiciary Committee never received any testimony on the bill with concerns about these
records not being public.

Rep. Monaghan, who is also a member of the Judiciary Committee, did not recall if a side -by-

committee was a Massachusetts law that was broad enough to /’,
by rail; this law is not specific to railroads, unlike the Maine 13 '

Mr. Pringle noted that the current language 0”% he e
of Environmental Protectio L) ,P) to Wonder@ Vs

,% exception applies to their
iens should know nothing about

dous material” definition comprises

,,/‘.
approximately 200 pages e suggested that at least some of these

materials pro halbhyd

" t if at all. There was doubt expressed about whether
die DEP has recently resumed releasing summaries of rail
er the date of shipment.

Ms. Pistner noted there,
concern that has aris s the bill’s enactment; whether the problem is fixed now that the DEP
is providing a summar 1st of railroad crude oil shipments; whether the scope of hazardous
materials should be narrowed in the exception; and finally, if the summary DEP is currently
releasing should be required by statute.

In response to the Advisory Committee’s discussion, staff noted that related issues that may need
to be resolved are whether the public have access to this information, whether there is a need to
make more information public than DEP is currently releasing in its post-shipment summaries,
and whether DEP has concerns with the current statutory language.
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Mr. Parr introduced the idea of sending a letter to the Judiciary Committee recommending that it
revisit this topic, potentially narrowing the scope of the exception and providing the public
another opportunity to comment on the provision. Sen. Burns added that the letter should
request that the Committee create a committee bill as a vehicle for this reconsideration.

Peggy Reinsch, nonpartisan staff for the Judiciary Committee and former staff for the Advisory
Committee, addressed the committee at the chair’s invitation. She offered that it would be
helpful for the Judiciary Committee if the Advisory Committee’s letter outlined exactly what the

questlons Or 1SSucs are. //% .

The Adv1sory Committee decided to go through the checklist o ,/ bl records exception review

Jeopardlzes the public and if so, whether that safety
interest in the disclosure of the records; paragraph
narrowly tailored as possible; and paragraph E —
a competitive disadvantage and, if so, whether thiat
interest in the disclosure of records.

letter to the J udiciary Co ;;

issues raised by the ‘/; isory Cofy
A

’/)/ ents prov1ded to the Advisory Committee, including the
o recrds exception for the addresses and telephone

Mr. Pringle mentloned example of nurses, physicians and osteopaths, where there is a
separation of personal prwate information on licensees from the public information, and
wondered how well this has worked in practice. Staff replied they would need to reach out for
further information, but shared a letter submitted by Planned Parenthood to the Advisory
Committee stating that information about licensees that is supposed to be private was released to
the public in response to at least one FOAA request.

The Chair invited Nicole Clegg, Vice President of Public Policy for Planned Parenthood of
Northern New England, to comment. Ms. Clegg related her organization’s experience with
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FOAA requests to the State Board of Nursing. Ms. Clegg stated that although the Board’s
redaction of non-public, personal information has gotten better, there is still a significant amount
of information released, including photographs of licensed nurses, in response to anonymous
email requests for public records. The release of this information in this manner is distressing to
employees of Planned Parenthood.

Mr. Parr noted that the Advisory Committee has previously discussed whether anonymous
FOAA requests should be permitted. He noted that the purpose of FOAA 1s to provide the pubhc

struggled to find a reason that the public should have a right to ] /;;/ 1s amount of information
about a private citizen. '

Ms. Pistner noted the tension between the safety and p riycshnl Ficensees Wit
know who is actually licensed, and asked Ms. Clegg arlfy the scope of hee
increased privacy. Ms. Clegg acknowledged the }
the need for the public to have access to the entirt

Ms. Meyer mentioned recent legislation it]
Commission’s investigation records that wagt
compromise struck by this except1on eould f,,

between public and private / matlon

y

FOAA requests Mr. Parr weighed in,
oyade private personal information to

rgthat information, except when release of the
1) A Mr. Parr offered that an opt-in or opt-out

. wder the federal system, personally identifiable

nitted to be collected and used for certain purposes, and is not
-

hood noted that the Maine Gambling Control Board protections for
r. Pringle suggested using as a template the exceptions we already
have, for example the protections around public employee personal information, and looking at
what information the public really should know about a person licensed by the State.

Anne Head, Commissioner of the Department of Professional and Financial Regulation, was
invited to address the group. Commissioner Head acknowledged that the Advisory Committee
was faced with an interesting and tough decision involving personal privacy interests and public
oversight of agency actions. She reminded the Advisory Committee that licensees put their
information on record with agencies in order to receive permission from the State to do certain
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things. However, she also recognized that while there is a need for public oversight over
government decision making, there may be legitimate personal safety and privacy interests that
can be served through some middle ground. She then encouraged the Committee to consider
what they are trying to achieve with this potential change. Mr. Parr asked if the group could
focus its work on protecting certain classes of personal information. Comm. Head answered in
the affirmative and noted that there may be more information collected by boards and agencies
than is necessary for licensing purposes: agencies have a responsibility not to over-collect.

Staff agreed to put together templates of examples of personal 1nfo 5 g that is currently
protected. ;

2,
,i,{l.
-

f}
for the grant or demal of a license apphcatmn However 58 o this infdj
abused, she noted. &

Sen. Burns remarked that this was a balancing act, b 1i /
people’s safety. Just because one secks a professional Ife Oes s ot mean the person needs to
put his or her life in danger. He also Vo1ced support for de¥
treatment of licensing information. }

Mr. Parr made a motion, seconded by Mr. I5a
p01101es and law that focus on personal conta%g infi

f
in licensing re@r ,y/’; |

mple, having access to a plumber’s home address can
1 piine if he or she is a registered sex offender. Mr. Shorey
ensing information is publicly available, that the availability of
i cause f and that it is time the group tried to do something to protect
some of that informglion, e / if the proposed solution isn’t right the first time. Ms. Goucher
opined that with mode] ;/ chnology, and Google searches, the public already has access to an
incredible amount of pg onal information — keeping government records confidential is only
putting a finger in the d1ke Sen. Burns agreed that private information was readily available
with modern technology, but stated that people place a lot of trust in government and expect a
certain level of prudence and accountability.

that informatio

The group agreed to place this item on the next meeting agenda. The Committee asked Planned
Parenthood to reach out to its national organization for additional policy guidance. Advisory
Committee staff agreed to search for examples from other states of protections for personal

24 o Right to Know Advisory Committee



information in licensing records. The committee voted unanimously in favor of this course of
action.

Maine Warden Service FOAA requests; Advisory Committee request to Colin Woodard and
Sigmund Schutz for input and suggestions for changes in policy or law

Staff reviewed correspondence provided to the Advisory Committee regarding the ongoing
dispute between the Portland Press Herald/Maine Sunday Telegram and the Maine Warden
Service over the agency’s response to the paper’s FOAA requests. Tt u cluded a letter dated
June 24™ from Sen. Burns and Rep. Monaghan to Colin Woodard ofht

oo X

policy solutlons to problems concerning access to publ w

by, the letter invited
input or suggestions for changes in policy or law bas yw% the paper s recent

% ences with
o

J/,g}g

The Advisory Committee was copied on a July 1% letterd N// K.

ms and Rep. Monaghan request letter on
logli ci suggestlon/ or changes in the law because the paper does
not engage in legls dtive g vocacy The letter note@; at if the Advisory Committee focuses only

.| - : :
on changes in the law it /,w Ove %/ f:; related i 1ssu f compliance with and enforcement of
current law. _ . /

) // ._ &

“\

Rep. Monaghan S @wd /’ {
agencies’ complian -’ FOAA to prevent similar disputes from arising again. Sen. Burns
disagreed, noting that tlic law enables aggrieved parties to use the Superior Court to force
compliance. Ms. Pistner pointed to the “10 Factors for Estimating Time” document Eric Stout
had put together as a helpful development for understanding agencies’ response time. Also, she

pointed to upcoming training for agencies presented by Brenda Kielty, the Public Access
Ombudsman.

Ms. Kielty was invited to address the group. She discussed an upcoming training she is

providing for all Executive Branch agency public access officers. This will be the first time all
agency public access officers will receive training at the same time. The format will be a round
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table discussion, focused on two topics: 1) providing a cost estimate for FOAA responses, and 2)
conducting searches. Regarding the cost estimate, she noted that it is not an easy determination.
She worked with Mr. Stout to develop standards to apply to the estimate process, and finds the
rubric developed by Mr. Stout as a helpful way for agencies to approach the estimate process.
Regarding the search topic, Ms. Kielty noted that FOAA doesn’t tell an agency how to search for
documents and there is currently no common methodology for searching electronic records,
specifically emails. After the training, Ms. Kielty plans to continue dialogue with the public
access officers. Ms. Kielty agreed to attend the next meeting and present a preliminary Public

Ms. Meyer raised the idea of the Advisory Committee having a hearlng, not to delve into
the specifics of any dispute, but to look at the bigger picture of % is working for the

public. She noted that the Advisory Committee has been arousig izs and has not held a
public hearing yet. The Advisory Committee discussed £ W" 30 ' earing, and how
it m1ght Work Members raised questions about Wha A ' 4 0 uld seek to do

L would be a valuable opportunity

the focus be y on ways to improve
oy % i
e ittee favored providing

parties would be invited to prov1de mput ‘. el
the law and less on the details of individual
broader public input.

Sen. Burns offered that b
General’s Office anc}f 3
Accountablhty, Bett

e chairs w ld seek input from the Attorney
the Office o@rogram Evaluation and Government
dmonal ideas? b out organizing the public hearing.

gy ill be adgs / to the next meeting’s agenda. This

iy , . Kielty on the results and agency perspectives

Staff presented™hie /»;/ ations of the Public Records Exceptions Review Subcommittee
from its Decembe , / . The Advisory Committee tentatively agreed to support the
recommendations of tie 5 commlttee but reserved the opportunity to raise any questions or

Potential topic for future discussion- Consider legislation requiring local boards and committees
to record their executive sessions and to preserve these records so that they may be legally
discoverable if there is a later dispute about either the content or propriety of the discussion held
during these sessions

Mr. Pringle expressed doubt about taking up this topic given the amount of business already
before the Advisory Committee and because this is an issue that largely arises in the municipal
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context but there is no municipal interest representative yet appointed to the Advisory
Committee to provide that municipal perspective. The municipal interest member should be
seated before the Advisory Committee takes up this issue. Mr. Pringle suggested checking on
the status of this appointment.

Ms. Pistner pointed out that besides checking on the status of the municipal member of the
Advisory Committee, the group should be sure to give adequate public notice to municipal
interests so that they may attend and provide feedback.

suggested by Eric Stout

Mr. Stout gave a brief presentation to the group on hlS 0L
(FOAA) Email Searches: 10 Factors for Estimating Time. ™

 Jssisting agencig s with searf%es noting that requestors usually
/ er and cheap%ﬁ than it ends up being. He also noted the
amount of difficultytoria : ut together a go 2od faith estimate, owed largely to the
agencies not knowmg fro O ’ what the olume of search results will be. At the
current t1me L8 Bece ,é; drch it al State employee s email account In the

beheve the search is

estabhshmg
conversation

‘ &5 to be sure that the agency is spending its time producing the

Although not on the agenda, Ms. Meyer raised an issue about a recent Maine Center for Disease
Control and Prevention rulemaking that would create new public records exceptions from
FOAA, rendering information about disease outbreaks not public records unless they affected
more than 2,000 people. She wondered how this could be accomplished in rulemaking. Staff
agreed to look further into the issue for the group.

Anonymous FOAA requests
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A topic that briefly arose earlier in the meeting was revisited by Mr. Parr, who inquired whether
there was any interest by the Advisory Committee in taking up the topic at its next meeting. This
would include a discussion of the extent to which, if at all, an agency can ask for the purpose of a
FOAA requestor’s request. Staff will provide more information on this topic, and will provide
documents by email prior to the group’s next meeting.

Summary of August 17, 2016 meeting

Hazardous material transported by railroads

interpretation of the current law, that it is not intended to preye
aggregate information about the transpo%' on of hazardous
particularly crude oil, or to prohibit disclo$ i
of hazardous materials.

The Advisory Committee lai
Judiciary Committee’s fof '
information sufficient# |
whether disclosure €isag
in disclosure and whether
possible.

out a number o
,4

bill, including whether disclosure of the
y*#o outweigh the public interest in disclosure,
sufficiently to outweigh the public interest

After thg Summary, Mr3g _mation, seconded by Mr. Parr, to send the letter as
Writiéh iy ic : . tout pointed out that the federal regulations cited in
this publit zéeg ioft 1gr the delinition of “hazardous materials” do not point directly to
the 150-plus idls in 49 Code of Federal Regulations § 172.101, which should be

change and was vot

Personal contact information for professions and occupations licensed by the State

Staff summarized their research into examples of models that could guide the formation of policy
recommendations for a more consistent approach to adding protections for the personal
information of professional and occupation licensees and license applicants. Research was
condensed into a chart distributed to the Advisory Committee, and Staff reviewed this document
outlining examples of policy options. The examples drew from various public records
exceptions from Maine law, e.g., those protecting the residential address and telephone numbers
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of emergency medical services, nursing, osteopathic and medicine licensees and applicants when
professional contact information has been provided. Examples from other states were also
included in the document, including personal information protections for licensees in California,
Indiana, Missouri and North Dakota.

Staff provided information on LD 1171 from the 127" Legislature. At the last meeting, a
member had pointed to the amended version of this bill as providing an example of a reasonable
compromise between privacy interests of individuals and the public interest of the public. This
bill dealt with the conﬁdentiality of the investigative records of the M iiie. Human Rights

ar":’ %

s
Comm1ss1on and the maj orlty amendment of the J ud1c1ary Comm1 ode have designated

Parenthood of Northern New England. Ms. Clegg, ”7’5’;

more information at its prior meeting, distributed ,,/af/ nPlanned
Parenthood, a report from the National Abortion cder i ) v iC ,»f’;’fgj On against
abortion providers, a statement filed in Superior Court 15 (g S y 1 'y the
National Director for Affiliate Security at Planned Parenth

the hlstory of violence and harassment a & providing

Ms. Clegg reiterated that the.only i // ion 1t e 11cens1ng records is an
individual’s Soc:1a1 Secu- BT, inte 4 n a licensee’s federal Drug
i drug authorligtlon card is released pursuant to public

records request, cre ‘ ) S% > oted that sometimes home addresses are

redacted.

ignated confidential in licensing records. Mr. Parr suggested
w e certaln licensing information would be confidential unless the
i atlvely allowed public disclosure.

Ms. Pistner voiced concern that increased agency costs to redact new categories of information
in licensing records would create a fiscal note, likely dooming any bill seeking this increased
confidentiality. To reduce agency time and costs, Ms. Pistner suggested perhaps developing a
certain document containing information most valuable to the public that did not include private
information, and then making that document a public record while the rest of the licensing files
would be confidential. Mr. Parr reminded the Committee that there were other categories of
licenses regulated by other departments, including 3 by the Department of Public Safety.
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Ms. Clegg from Planned Parenthood asked the Advisory Committee to consider a notification
system that would notify licensees if their file was requested by a member of the public.

Ms. Meyer, Rep. Monaghan and other Committee members noted that the Committee should
keep in mind that there are many categories of licenses other than those commonly subject to
harassment as illustrated by Planned Parenthood, expressing hesitancy at applying the same level
of confidentiality to all license categories. Mr. Higgins, Ms. Meyer and Ms. Morgan variously
expressed the idea that in general, the more the public knows about licensees the better, except in
certain circumstances of concern, and that it was important that the publfe.be able to verify the

.
address of a licensee. Several members voiced support for the earl'ea 6f a form that would

harassment issues facing certain licensees.

Mr Parr asked staff to review what the original quuest jr

the Judiciary Commlttee
apphcable to 10215

ﬁo else the regulating body should have a form that would be
public but would | , lude no N7 ublic private information about the individual.

”f/
The Committee voted i

4vor of the motion, 11-2.

Public Access Ombudsman update & recap of Public Access Officer training

Brenda Kielty, Public Access Ombudsman, addressed the Advisory Committee, beginning with a
summary of the preliminary report distributed to members. Ms. Kielty noted that the upward
trend for number of contacts from the public since 2013 has continued. Of the contacts, most are
inquiries about Maine’s Freedom of Access Act (FOAA) as opposed to complaints. When she
receives suggestions for FOAA improvements, which happens seldom, she said that she refers
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these suggestions on to the Advisory Committee. Most contacts, she noted, are from private
citizens as opposed to government officials.

Ms. Kielty suggested that issues of perceived delay in FOAA response time by public bodies is
often due to the expectations of the public requestors not aligning with reality. Executive
sessions seem to create the most FOAA inquiries and complaints. Another popular topic is what
constitutes a public meeting, especially in the context of remote participation.

Mr. LaHaye asked if Ms. Kielty contacts an agency when a member
about the agency. She replied that her goal is conflict resolution, apd
depends on the particular case. She may encourage the requesto
intervention may sometimes escalate a conflict.

/ rk with the agency, as her
fi@

faining she e/jm en. The focus of

FOAA is silent, and that searches for electronic re y%/ are mlf@%} different than"segs for
paper record. The procedure begins with proper Tecowd tgtention a tuaHy searchirigithe records,

dding fccess to the "équestor Ms.
id ed assistance with the email
ency as a follow-on to the

.
t %ﬁm Mun1c1pal
0

search portion of the training, which will
initial group meeting.

Ms. Meyer asked if this information was als

Association and the Maine S¢hool Managemen

J.»”
does do outreach o tho ""”'f fé, i

i ;;f
] ch traig

3 \
Ty Phe don%,%}%/%
miittee p%earing
»",::/:
/

Mr. Higgins wondered if the Advisory Committee or specific members had received any requests
from the public to hold a public hearing. Several members noted that they had. Ms. Lynch
noted that government officials are feeling some FOAA requests are burdensome and she expect
to hear from these officials who bear the burden of responding to FOAA requests as well as from
members of the general public.
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Ms. Lynch suggested that staff be ready to take up the Advisory Committee’s normal business in
case there is little testimony provided at the public hearing.

Mr. LaHaye made a motion, seconded by Ms. Lynch, that the public hearing be held, set for
September 14" Sen. Burns added that the public hearing should take place at 1:00 p.m. while
the subcommittee could meet at 10:00 a.m. The vote was unanimous.

Subcommittee recommendations relating to review of existing public records exceptions
enacted from 2005- 2012, pursuant to 1 MRSA $433

ons Review Subcommittee,
including recommendations from its December 2015 meetin i itS9 iy 20th meeting The

following.

With respect to the public records exception at 1 )
reference number 7), relating to Social Security i :
r information co d be gathered
public records exception was

Staff relayed that through contacts with this
- 2 { s public records exception had no effect
becausg bl i at falls within the requirements of FOAA. Additionally,

HAever received a request for information from the public

; public records exception. Staff offered that according to

¢ Maine Supreme Court to determine whether an organization is a
oot HealthInfoNet would very likely not be considered subject to

FOAA. This orgafjzation {j private non-profit company established independently from any

State action, the orgat ;;,;,» n does not receive State funding and the State have any involvement

or control over the excha

ge besides imposing certain security and confidentiality provisions.
Staff offered that HealthInfoNet as a health information exchange is covered by two federal
confidentiality laws, the Health Insurance Portability and Accountability Act (HIPAA) and the
Health Information Technology for Economic and Clinical Health (HITECH) Act.

Mr. Pringle expressed his concern about repealing this provision, citing the law of unintended
consequences. Other members echoed this concern over unintended consequences and being
uncomfortable with repealing the provision unless it was certain that this information could
never be released under FOAA. Several members were of a contrary position, taking the view
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that if the public records exception was not needed then it should be eliminated. The Advisory
Committee voted to table this item and staff agreed to gather further information.

With respect to the public records exception found at 29-A MRSA §1301 (Advisory Committee
reference number 55), relating to the social security number of an applicant for a driver's license
or non-driver identification card, this provision is similar to the other tabled item relating to
Social Security Numbers in the possession of the Secretary of State. The Advisory Committee

voted to also table this item in order for staff to get further information from the Secretary of
State’s Office. ;

executive sessions

Staff reviewed current Maine law regarding open meeti ”

§§403, 405, 407. Staff pointed out additionally that he
when the propriety of an executlve session is cha :

The Advisory Committee invited Rep. Hubbell to explain Hig

descr1bed his proposal, which is to requ1 5‘ ;, al boards and ¢
rable in case of a dispute

) 4 ive sessions. Rep.

is copstituent, Robert Garland,

Ale to his attention. The

1p Mr. Garla "{ ho expl ed his experlence with executive

about the content or propriety of the discus o
Hubbell then suggested the Advisory Comm
former Town Councilor for B Barl arbor, who
Advisory Committee the G

p 4
sessions and a persongk
Garland noted that %

- / 2 /f 4
 wpresent and cat 1 /f, questshat the meeting be public. This also includes the r1ght to
" barter be pres i1 to take a transcript of the proceeding, he said. Mr. Higgins
i t would %’;’ n be considered a public record, to which Mr. Pringle replied that
would b // in the possession of that person and their attorney, though it could
always be released a ,» rogatlve of that individual.

' 4
Mr. Pringle acknowledged the concern prompting the proposal, but stated that he would be
extremely reluctant to have executive sessions recorded. He stated that in his view, coming from
his experience in the school board context, the administrative burden of recording and
indefinitely keeping these recordings and ensuring their confidentiality into perpetuity
outweighed the potential for abuse of executive sessions. He reiterated that the courts place the
burden on the agency or public body holding an executive session to justify the proprietary of
that executive session if there is a legal challenge. A judge would make the determination
regarding truthfulness and reliability of participants’ recollections.
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The Advisory Committee invited up a representative from the Maine Municipal Association,
Garett Corbin, to provide a municipal perspective on the issue. Mr. Corbin posited that it is
important to balance the law so that the public interest does not outweigh privacy interests. This
proposal, he noted, would discriminate against municipalities and local government in a way that
is not done elsewhere in FOAA. He referred to the portion of the executive session statute that
details what constitutes proper subject matter for an executive session, 1 MRSA §405(6-A)(1),
noting that an executive session is only held if an individual’s right to privacy or potential
damage to reputation is involved. Mr. Corbin stated that making and kéep ng records of these
executive sessions increases the likelihood of inadvertent disclosurg this $ensitive information.

Ms. Lynch noted that executive sessions involve much mo just petsbnnel matters, which
seems to be the focus of the discussion. She asked Mr. : frk i ind4ligse other contexts,

Would ggla‘ung feedbackefs g, ome
hot hold Ssecutive sessmn

/ %

municipal representatives that had told him they wouk
proposal went through.

discussion 5’;-*; a topic raised at earlier meetings, regarding
tion Act (CHREL /;-/ -and the Judicial Branch’s recent reversal
1 smissed cases. Ms. Meyer stated that she was

, ittee’s request at its prior meeting for more information on the
extent to Whlch J eiicy may ask for the purpose of a FOAA requestor’s request, staff
principle that “a perso; b the right to inspect and copy any public record”, and subsection 3 of
that section provides that an agency or official “may request clarification concerning which
public record or public records are being requested.” Staff continued that an individual may be
required to clarify their public records request by an agency, and that while nothing in FOAA
prohibits an agency or public body from asking additional questions to a requestor, the requestor
is not obligated to provide any other information to the agency and the agency may not
discriminate in its response to the request regardless. Staff then directed the Advisory
Committee to a handout with a comparison of other states’ public records laws in regard to how
they handle requestor identity and purpose.
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Mr. Stout noted that often in the context of email requests, a requestor is anonymous by sheer
virtue of their obscure email address and not by any intention of anonymity by the requestor.

Mr. Pringle offered his opinion that a requestor should not be required to give their name or
purpose when making a request for public records. Sen. Burns wondered if members thought a
change should be made to FOAA to prohibit agencies from asking a requestor’s name or
purpose, with several members disagreeing that this was needed. Mr. LaHaye posed to the group
whether there should be a distinction between commercial and non-commercial purposes of
requestors. Mr. Higgins shared his view that if a record is open, it should be allowed to be used
for whatever purpose the requestor wants. Mr. Pringle shared that the ,1sory Committee has
wrestled with the commercial/non-commercial distinction in the pagg 2 nd c@uld never work out
how to precisely define the difference between the two. Mr. Pa > "/ ;

even if there were a distinction made, a person can have some ./7%

them, in order to get around the restriction. He also wond
for what to do with requestor information if collected y

Planned Parenthood, then those parties could raise this .
forward in the next legislative session.

L
Summary of September 14, 2016 meet%
f‘%

The Advisory Comm1t " il li
of Access Act (FOAA¥ I ing i v1t1ng testm%ny from any interested partics that wished to
il | supymarized below.

i fves for a public agency to keep an information
iding information in response to public
anticipated and to which the agency should be able to

‘ 5;;,}
noted that meetmgs thal %};m uld be public are not being properly noticed, and that at not1ced
meetings it is apparent.that the public body has already privately had their discussion and made
their decision. He opined that the value of the open records law is to get people involved in their
government and that he has noticed that community cohesiveness has become a problem in
recent decades. After 1975, he noted, there was a decline in community engagement with town
government and town councils not acting openly and not creating an inclusive atmosphere. Dr.
Hines noted that he has observed public bodies causing unnecessary delays in court proceedings
in which a requestor is challenging the public body’s response to a public records request under
FOAA, with these delays having the effect of running up legal costs for the requestor mounting
the challenge. He stated his desire that the medical examiner share data. He stated that the
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State’s administrative courts are a dark place regarding governmental transparency. Dr. Hines
stated that the public is not currently getting the “sunlight,” i.e. government transparency, it
deserves. He noted that civilian review boards of police departments are a positive thing,
although they are expensive. Dr. Hines stated that nothing in FOAA requires quality of
information. He noted that there was not a spirit of open government, even on the Advisory
Committee.

Sen. Burns thanked Dr. Hines for his comments and asked if he would mind providing written
comments to which Dr. Hines agreed Mr. Stout asked Dr Hmes ab ency delays in

appeared to be afraid of providing information, so they delay, a

143

so long for agencies to access a database. Dr. Hines cited a “¢g

essages, it is unfortunate that
iently use this technology.

Sen. Burns then asked staff to prov1de 1nfom%t ""ces of written testimony,
submitted prior to the public.hearing. Staff ﬁr@r ﬁf’y’/ its received from Lt. Gerald
Congdon of the Wells Pgl e ptment, who @ pressed fruktration with the difficulty in

’%{; OAA requ%; Lt. Congdon recommended a flowchart be
oI ’ D) .é’“

Ombudsman, replie

distribute it. Sen. Butiigsé ed Ms. Kielty if she had any recommendations regarding FOAA and

possible improvements v o the law. Ms. Kielty stated that FOAA is a balancing statute, and thus
needs to be evolving and dynamic. She agreed to provide written comments for the Advisory

Committee’s consideration.

Mr. Pringle stated that he was in favor of having a flowchart developed, but noted the problem
with this type of summary is that it will inevitably vary depending on the type of specific
information being sought. Ms. Kielty acknowledged this concern and stated that she would
follow up with Lt. Congdon to determine his needs.
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Garrett Corbin of the Maine Municipal Association (MMA) next addressed the group. With
respect to the flowchart, Mr. Corbin noted that this suggestion came about due to outreach efforts
by MMA. Having discussed with attorneys in the legal department at MMA, who regularly
provide information to municipal members in response to legal questions that include FOAA
questions, Mr. Corbin relayed concerns with the fee amount that can be charged by the
municipality or other public body for responding to FOAA requests. The current $15 per hour
rate that can be charged for time spent past the first hour of responding to a FOAA request is
very low, especially given that responding to such requests often requires paying for the services
of attorneys. Mr. Corbin recommended a fee standard that permitted //

to a requestor, perhaps with some sort of balancing mechanism. 4

.

of the issue ralsed by Ms. Seeley in her testimony, re / ling 1nadequate FO" 2
f’é{ ces resp@lsibﬂity for tra

i

thoughts and perspective on electronic data retneval by mt m,vj- a11t1es in the FOAA context. Mr.
Corbin stated that he was unsure, but not '{’ ihat mumclpa11t1e ge pressures with available staff
time due to the tightening of municipal fu, o "’f/ M . Corbin took, if
anythmg, from the low turnout at the pubh%ea ‘ thh Mr. %j bin speculated that FOAA
issues tend to be small and discrete, except £ certa1 0 t o large press coverage, and
perhaps there was a lack o i ng. Mr. Parr noted his surprise
;f/’ 1 FOAA might work better, given

,;;"/j fw;» es this sum
P

1 into the low attendance at the public

Sen. Burns suggested thatg
] Lo eting for the Adv1sory Committee, 1n order to

hearing. He /.4, 2

Judiciary Committee mg the public records exception at 1 MRSA §402, sub-§3, U, which
makes confidential recgrds provided by a railroad company describing hazardous materials
transported by the rallroad company that are in the possession of a state or local emergency
management agency or law enforcement agency, fire department or other first responder. The
Advisory Committee approved the letter, which staff will send to the Judiciary Committee and
which will also be included in the Advisory Committee’s annual report.

Personal contact information for professions and occupations licensed by the State
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Staff reviewed another draft letter from the Advisory Committee to the Judiciary Committee, this
one regarding public access to personal contact information for individuals licensed or applying
for licensure with the State. The letter reflected the recommendations made by the Advisory
Committee on this issue at its August 17th meeting. There was a minor change made from a
draft of the letter circulated to Advisory Committee members prior to the meeting, based on
recommendations from Sen. Burns and Mr. Parr, so that the letter references the need to balance
the privacy interests of the licensees against the “consumer interests” of the public, as opposed to
the “public safety interests” of the public The Advisory Committee approved the letter, which

Committee’s annual report.

Annual Report — preliminary draft

Staff reviewed a preliminary draft of the annual report v
complete draft will be presented for review at the nex;

y e
Public Records Exceptions Subcommiltee recommende diing to review of %}3 public
records exceptions enacted from 2005- 2012, pursuant 16 ¢

After an introduction by Rep. Monaghar%
Records Exceptions Review Subcommitteg
after staff described the exception and the %
Committee adopted the Subcommittee’s recom
modification. The AdvisoryGommittee recont
exceptions, identified by.
39 40, 41 42, 51 54 :

i¢ation to the following
prepared by staff: 6, 13, 36, 37,
. The following items resulted in notable
geommendation.

/

Fof the Subcommittee that the exception apply to the
pposed to certain types of information found within the

head. He noted that the pubhc seeking information about a communication between an elected
official and constituent would either receive a redacted copy or not receive anything. He also
pointed out that the “significant effort” standard by which the record would be determined to be
public is unclear and would constitute a new judicial standard.

Mr. Parr acknowledged Mr. Pringle’s points, but noted that one could approach this from another

perspective. The problem with the current statute, he noted, is that public records are defined in
law but FOAA is often focused on information within records, as opposed to the records
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themselves. Mr. Parr explained that this creates a burden on the agency to identify information
excepted from FOAA and to redact if appropriate. He noted that it can be very challenging for a
public official to make the determination whether or not certain information falls within a public
records exception, and that this puts a lot of responsibility and risk on the public officials who
need to decide whether or not to redact. Mr. Parr also stated that this burdensome process can
lead to perceived delay in providing records pursuant to FOAA request. Mr. Parr agreed with
Mr. Pringle’s point about the judicial standard in the language, and suggested that perhaps

“unduly burdensome” would be a better test because it would be more familiar in the context of
FOAA. ;

Mr. Stout echoed that non-public information embedded in reco | 1at are otherwise public is
/ .
an example of why responding to FOAA requests can be a le

context of constituent commumcatlons communication is i it and sensitive

yf’?
ectatlons around

producing records and 1nformat10n to requestors an eyé changmg challenge. x/gfggggé
Rep. Monaghan stated that she tries to not let co Jti 1 G400 much perso

1l 'c Mr. Burns shared her
(1

information before they would have a cha ALLL ¢ i
%
o

. #0ted that the Advisory Committee
recommending legislation allowing them to

.,Ms. Lynch suggested that this should go back to the
j, mittee members had not seen this draft since making
arr suggested that language be added to have a standard
constituent ernalls for elected ofﬁc1als and perhaps getting r1d of

disclaimer, and wond ed i /"’- rhaps this could be accomphshed with a policy of the Legislature
instead of a statute. 7

Mr. Parr made a motlon seconded by Mr. Stout, to send this issue back to the Subcommittee for
further discussion.

Mr. Stout stated that the word “redaction” was introducing a new term to the law, and that
redaction is becoming more and more of an issue that agencies are faced with when dealing with
clectronic records, particularly emails. Mr. Parr echoed Ms. Pistner’s concern about using the
term redaction, but noted that it was also used in FOAA at 1 MRSA §480-A. Mr. Parr closed the

Right to Know Advisory Committee ® 39




conversation noting that this issue was also representative of his broader frustrations with FOAA
— when you make specific information confidential it will require redaction.

The Advisory Committee approved the motion by a unanimous vote of those present.
With respect to the public records exception at 1 MRSA §402, sub-§3, IR, (Advisory Committee

reference number 7), relating to Social Security numbers in possession of the Secretary of State,
staff related the information gathered from the Secretary of State’s Ofﬁce and Bureau of Motor

exception for 8001a1 Security Numbers in paragraph N of the sa h section of the statute. A
representative of the BMV, Robert O’Connell, appeared beforg 5 mmittee earlier in the
day to discuss this item as well as item number 55, discussg d

) N 5
Regarding the confidentiality provision at 29-A MR j;fﬂ 1301 (Advrsory Co Afnittee reference

bill to accomplish this to the next Legisla'
recommendation that the Advisory Commitige 1ftéds
recommend iegislation because the Secretar}%f Stat

i tee reference number 38), relating to a
e hcation process for a hunting or fishing
from the Ad v1sory Committee to Chandler Woodcock,
er life, based on the recommendatlons of the

With respect to 12 MLR.
person's e-majk

posed an amendment that would expand the exception to
viduals applying for permits and registrations as well as hunting
proposal, the commissioner would also be permitted to allow a

make the e
licenses confi

confidential. The prd ncluded additional exceptions to confidentiality to allow the
department to disclose gmail addresses to a contractor or state agency for marketing or wildlife
management purposes " The draft letter expresses that while the group is supportive of a default
confidentiality of this information, it does not have sufficient information or understanding of the
scope of the proposed exception to recommend the legislation, and encourages the
Commissioner to submit the Department’s proposal as a bill to the next Legislature. The
Advisory Committee approved of the letter unanimously.

With respect to 22 MRSA §1711-C, sub-§20 (Advisory Committee reference number 50),
relating to the names and other identifying information of individuals in a state-designated
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statewide health information exchange, the Advisory Committee had tabled this item at its last
meeting after several members hesitated to endorse the recommendation of the Subcommittee to
repeal this provision as unnecessary. At the Advisory Committee’s August meeting, Mr. Parr
had asked staff whether the confidentiality protections of the federal Health Insurance Portability
and Accountability Act (HIPAA) applied to these records. Staff discussed the public records
exception in FOAA at 1 MRSA §402, sub-§3, YA that excludes from the definition of public
records any records designated confidential by another statute, noting that though the courts in
the State of Washington had interpreted a nearly identical provision as including the statutes of
other states and the Federal Government, it was unclear what breadth ffMaine courts would
attribute to this provision of FOAA. Staff advised that regardless, the’ nf4 1@entiality provisions
under HIPAA and its associated regulations very likely apply to ] HealthInfo Net as a
“business associate” of a “covered entity,” and indeed HealthlgfoNeti:

HIPAA Staff stated that HIPAA explicitly preempts stat ?,;;

modification

With respect to the public records excepti 35,/ i v 6 \dvisory Committee
reference number 69), relating to records of: Eilitenc i o st and its board, staff
related the Subcommittee’s recommendatlon pgsey egislation provided by the Executive
Director of the Efficiency Maine icha g& / . “BfafPreviewed the proposed

amendment Wthh woul iy

meetlng, aft p i ad concerns about the language, particularly the implications of

the new “or” wtt iion to entire “records,” which would broaden the current

confidentiality prd? g '-" than originally intended. Ms. Lynch made a motion, seconded by
Zitem back to the Subcommittee for additional review. The motion

Other issues or questions

At the invitation of Sen. Burns for Advisory Committee members to suggest additional issues for
discussion, Mr. Parr raised an issue posed by a recent court holding that under FOAA an agency
cannot require payment of a fee from a requestor before providing documents pursuant to a
FOAA request once the agency’s work of searching and compiling documents has already been
completed. Mr. Parr asked that the next meeting agenda include an item to discuss modifying
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the advance payment provision of FOAA at 1 MRSA §408-A. Additionally, Mr. Parr wanted the
group to discuss whether FOAA should allow for litigation over records that have previously
already been provided to an individual. Ms. Lynch noted that she would be abstaining from any
discussion on this topic. By consensus, the group agreed to place this item on the next agenda.

Mr. Stout made a motion, seconded by Mr. Parr, for an item to be added to the next meeting
agenda to discuss the Advisory Committee forming a subcommittee on technology. The motion
passed with a unanimous vote of all present.

Summary of October 5, 2016 meeting

[to be added]

VI.  ACTIONS RELATED T COMMITTEE SCOMMENDATIONE
IN TENTH ANNUAL REPORT ,/’/

tlo%s in its tenth nnual report
nendations are summarized

The Right to Know Advisory Committee made two reco
The legislative actions taken in 2016 as a result of those re
below.

Recommendation:
Enact legislation .
authorizing the use of gvisory Committee to authorize
technology to permlt 4 1 “remote participation in public
remote participation / . i d in LD 1586, Act To Implement

public proceedlngs By T ’» theRight To Know Advisory Committee
'ticipation in Public Proceeding, however, a

elected members of publi (ongeiming
bodies - ' Vol Eiary Committee proposed an amendment that

ere nofenacted.

_the Judiciary Committee also considered another bill related to
emote participation in public proceedings, LD 1241, An Act To
Increase Government Efficiency, which was carried over from the
First Regular Session to the Second Regular Session. As finally
enacted, LD 1241 permits the board or commission of each of four
State bonding authorities (the Maine Governmental Facilities
Authority, the Maine Health and Higher Educational Facilities
Authority, the Maine State Housing Authority and the Maine
Municipal Bond Bank) to conduct public proceedings with
members participating via remote access technology in certain
circumstances. LD 1241 was finally enacted as Public Law 2016,
chapter 449.
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Recommendation: Action:

Continue without No action by the Legislature was necessary since the Advisory
modification 24 of the Committee recommended no changes to the existing public records
existing public records exceptions that were reviewed.

exceptions enacted after

2004 and before 2013

VII. RECOMMENDATIONS

U Encourage the Judiciary Committee to conSl roposed leglslatmn ta re ,
current public records exception that proteeis s confid@gtlal records p ;,.,s;:f by a

/g,@,, .
railroad company describing hazardous mater ’ /ij ed by rail in t} ic ¢ State

exceptlon in current law that protects asi Gonf 1dent1a1 records w;; ] ded by a railroad company
1 fhe railroad .w' apare in the possession of
Y y /
a state or local emergency management age%; Ot ee forcement cy, a fire department or
other first responder. See 1 MRSA §402, subst 1c1r ¥ Comrmttee S request was
prompted by medla artlcles llowing enactmegt of ' f
psportation of €rude oil th#gdugh the State may be limited and

) ic have an a%élitional opportunity to comment and, if

v g/
atlon Thé

1 11l] partigipation by stakeholders, state and local government
: 1e public. The Advisory Committee believes that the current

vent public access to summary or aggregate information about the
tenals by rail in the State, particularly crude oil, or to prohibit

hi spills or discharges of hazardous materials. The Advisory
Committee also express d the concerns about the current exception as written.

See correspondence in Appendix

[ Advise the Judiciary Committee about guidelines for considering proposed legislation
relating to the confidentiality of personal information about professional and

occupational licensees and applicants {finally approved and recommended at September
14" meeting}
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During the Second Regular Session, the Legislature enacted LD 1499, An Act to Increase the
Safety of Social Workers”, which created a new confidentiality provision for social worker
licensees’ and license applicants’ addresses and telephone numbers. In response to suggestions to
include other types of licensed professionals in the scope of the confidentiality exception, the
Judiciary Committee asked for the Advisory Committee’s assistance in developing a uniform
policy for all professions and occupations. Under current law, some licensing boards, e.g.,
nurses, physicians and osteopaths, make certain licensee information confidential already.

The Advisory Committee had extensive discussions about the request to develop comprehensive
recommendations for the treatment of personal contact information fo » '
occupations regulated by the State. :

%%

The Advisory Committee agreed that any uniform policy neeg f,,/ balisiee the consumer interests
of the public in having access to licensee information with 1vacy eests of licensees and
7 ation to ensure

: alned and

1ch the l'nsee or license applicant has only
A %SS address to a licensing board, the personal
address should not e i al The AdvispryCommittee also discussed the merits of

providing licensees and I Glise aph S an approgh f’f that would permit md1v1duals to opt-in or
L ; ; /

M

,;;, onfides

U Continue without modlﬁcatlon, amend or repeal certain existing public records
exceptions enacted after 2004 and before 2013 { reflects Subcommittee recommendations
adopted before and during September 1 4" meeting; additional recommendations to be
added if further recommendations are adopted}

The Advisory Committee recommends that the following exceptions enacted after 2004 and
before 2013 be continued without modification.

4 Title 1, section 402, subsection 3, paragraph N, relating to social security numbers;

¢ Title 1, section 402, subsection 3, paragraph O, relating to personal contact information
concerning public employees other than elected officials;
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¢ Title 1, section 402, subsection 3, paragraph Q, relating to security plans, staffing plans,
security procedures, architectural drawings or risk assessments prepared for emergency
events for Department of Corrections or county jail;

¢ Title 1, section 1013, subsection 2, relating to the identity of a requestor of Commission
on Governmental Ethics and Election Practices opinions;

¢ Title 1, section 1013, subsection 3-A, relating to complaint allegmg a violation of
legislative ethics;

U,

vernmental Ethics and

L

&, .
¢ Title 5, section 1541, subsection 10-B, relating /, triteenal audit WO% apers of the

o

L

assistance programs;

¢ Title 12, section 8088 8ubsection 4, relatif
designated confiifen Iy
,y ~
e /, ”%
: g t0 a person ,j;f’/ ail address submitted as part of the
f’@?j /}/Z gFl1cense;

% ection 10, relating to smelt dealers reports, including

appliti rcess fa f;j?'

A, subsectlon 4, relating to the financial information disclosed in
der the foreclosure mediation program;

address or loca 5 of crime victims;

¢ Title 17-A, section 1176, subsection 5, relating to request by crime victim for notice of
release of defendant;

¢ Title 21-A, section 196-A, relating to information contained electronically in the central
voter registration system;
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¢ Title 21-A, section 1003, subsection 3-A, relating to investigative working papers of the
Commission on Governmental Ethics and Election Practices;

4 Title 21-A, section 1125, subsection 3, relating to records of individuals who made Clean
Elections qualifying contributions over the Internet;

¢ Title 22, section 1711-C, subsection 20, relating to hospital records concerning health
care information pertaining to an individual;

Title 32, . _subsection 1, paragraph B, relating to information about a person
receiving er *medical services as part of an application for credentialing by

¢ Title 32, section 91-B, subsection 1, paragraph C, relating to information submitted to
trauma incidence registry program under Title 32, section 87-B;

¢ Title 32, section 91-B, subsection 1, paragraph D, relating to examination questions used
for credentialing by Emergency Medical Services Board;
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¢ Title 34-A, section 11221, subsection 9-A, relating to disclosure of certain sex offender
registry information;

¢ Title 34-A, section 11221, subsection 13, relating to disclosure of certain sex offender
registry information;

¢ Title 34-B, section 3864, subsection 12, relating to abstract of involuntary commitment
order provided to State Bureau of Identification;

¢ Title 35-A, section 122, subsection 1-B, paragraph G, rela

t1pds

ng inf“(ﬁrmation, as it
pertains to the sale, lease or use of state-owned land or ,, der the provisions of this
section or activities in preparation for such sale, lease 1 use i context of energy
infrastructure corridors;

4 Title 36, section 6271, subsection 2,relating
support of an application and files and cop i
property tax deferral program for senior citizen%;f{jﬁéf/ y .

¢ Title 38, section 580-B, subsecti’?@,%}l 1, relating to re 1s

Environmental Protection or its agentezeo

gtaph R, relating to social security numbers in

¢ .
and removed fré
¢ Title 1, sectio ubsection 2, paragraph G, relating to committee meetings pertainin

//{?,/ paragrap g gsp g
to interscholasiC sports (review not necessary because exception is not related to a

public record and is not required by law);

¢ Title 7, section 2321, subsection 3, relating to criminal history records provided by the
Commissioner of Agriculture, Conservation and Forestry as part of an application to

grow industrial hemp for commercial purposes (provision repealed by Public Law 2009,
chapter 320, section 1),
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¢ Title 21-A, section 1125, subsection 2-B, relating to records of individuals who made
Clean Elections gubernatorial seed money contributions over the Internet (provision
repealed by Citizen’s Initiative); and

4 Title 24-A, section 2736, subsection 2, relating to insurer rate filings on individual health
insurance policies and supporting information in regards to protected health information
and descriptions of the amount or terms or conditions or reimbursement in a contract
between an insurer and a 3"-party (review not necessary).

VIII. FUTURE PLANS
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Title 1, section 402, subsection 3,
paragraph P, relating to

402 .. . :
geographic information regarding
recreational trails on private land

Department of Inland
Fisheries and Wildlife;
Department of
Agriculture, Accepted
Conservation and Subcommittee
Forestry No Modification recommendation
Title 1, section 402, subsection 3,
paragraph Q, relating to security
plans, staffing plans, security

402 procedures, architectural drawings
or risk assessments prepared for
emergency events for Department Accepted
of Corrections or county jail Department of Subcommittee

Corrections No Modification recommendation
Title 1, section 402, subsection 3,

402 paragraph R, relating to Social Mmmwmﬂﬂimm
Security numbers in possession of ) i
the Secretary of State Repeal ?mnoswam_,ma at {recommendation to

Secretary of State 9/14/16 meeting repeal
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Title 5, section 17057, subsection
3, relating to home contact
information of Maine Public

14 17057 3 . .
Employees Retirement System Maine Public Accepted
members, benefit recipients and  |Employees Retirement Subcommittee
staff System No Modification recommendation
Title 5, section 17057, subsection
4, relating to Maine Public ) )
15 17057| 4 g0~ Maine Public Accepted
Employees Retirement System ) )
. . ... |Employees Retirement Subcommittee
private market investment activity L .
System No Modification recommendation
Title 5, section 17057, subsection
3, relating to Maine Public
16 17057 5 |Employees Retirement System ) )
proy Y .. |Maine Public Accepted
employees personal and complaint ) )
R . . Employees Retirement Subcommittee
and disciplinary information o i
System No Modification recommendation
Title 5, section 90-B, subsection 7, q
- lating to the Address Accepte
17 90-B 7 relating o Subcommittee
Confidentiality Program Secretary of State No Modification recommendation
Title 7, section 1052, subsection 2-
A, relating to total potential Department of
18 1052 | 2-A |acreage of genetically modified  |Agriculture, Accepted

crops reported by individual
manufacturers

Conservation and
Forestry

No Modification

Subcommittee
recommendation
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23

1006

Title 8, section 1006, subsection 1,
paragraph D, relating to
information or records required by
the Gambling Control Board for
licensure: financial, statistical and
surveillance information related to
the applicant

Department of Public
Safety

No Modification

Accepted
Subcommittee
recommendation

24

1006

Title 8, section 1006, subsection 1,
paragraph E, relating to
information or records required by
the Gambling Control Board for
licensure: creditworthiness, credit
rating or financial condition of
person or project

Department of Public
Safety

No Modification

Accepted
Subcommittee
recommendation

25

1006

Title 8, section 1006, subsection 1,
paragraph F, relating to
information or records required by
the Gambling Control Board for
licensure: information from other
jurisdictions conditioned on
remaining confidential

Department of Public
Safety

No Modification

Accepted
Subcommittee
recommendation

26

1006

Title 8, section 1006, subsection 1,
paragraph G, relating to
information or records required by
the Gambling Control Board for
licensure: information designated
confidential under federal law

Department of Public
Safety

No Modification

Accepted
Subcommittee
recommendation
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Title 8, section 1007, subsection 2,
relating to information or records
received by the Gambling Control

30 1007 Board or Department of Public
Safety from another agency ) Accepted
pursuant to agreement Department of Public mccnOBBEmm.

Safety No Modification recommendation

Title 8, section 1008, relating to
information or records used or
produced by the Gambling Control

31 1008 Board or Department of Public
Safety in connection with
hearings, proceedings or appeals ) Accepted
pursuant to Title 8, section 1052 Department of Public Subcommittee

Safety No Modification recommendation

Title 8, section 1052, relating to
reports, information or records
compiled by the Gambling

1 1052 Control Board and Dept. of Public
Safety concerning noncompliance
with or violation of the chapter by Accepted
an applicant, licensee, owner or  |Department of Public Subcommittee
key executive Safety No Modification recommendation
Title 8, section 270-A, relating to
records and information included |Department of

33 270-A in application or materials Agriculture, Accepted

required for issuance of
commercial track license

Conservation and

Forestry

No Modification

Subcommittee
recommendation
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Title 12, section 10110, relating to
a person's e-mail address

No Modification; Send
letter to IFW Committee
expressing approval of

38 12 10110 mc_un.:ﬁwm as part of the . opt-in language from Accepted
m@@rowﬁob.@ﬁooo% for a hunting DIFW but concern about [Subcommittee
or fishing license Department of Inland  {marketing and recommendation; send

Fisheries and Wildlife [contractors language letter
Title 12, section 12551-A,
125514 subsection 10, relating to smelt Accepted

39 12 10 . . :

A dealers reports, including name, |Department of Inland Subcommittee
location, gear and catch Fisheries and Wildlife [No Modification recommendation
Title 14, section 6321-A,
6321 subsection 4, relating to the
40 14 4  |financial information disclosed in
A .. Accepted
the course of mediation under the .. i )
.. Administrative Office Subcommittee
foreclosure mediation program o i
of the Courts No Modification recommendation
Title 17-A, section 1176,
subsection 1, relating to

41 17-A | 1176 1 |information that pertains to Accepted
current address or location of Department of Public Subcommittee
crime victims Safety No Modification recommendation
Title 17-A, section 1176,

1 17-A | 1176 5 subsection 5, relating to request by Accepted

crime victim for notice of release
of defendant

Department of
Corrections

No Modification

Subcommittee
recommendation

10
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48 2 1494 Title 22, section 1494, relating to Accepted
OOOS@NﬁOUw‘H disease HOHUOHAEPW Department of Health Subcommittee
and Human Services No Modification recommendation
Title 22, section 2425, subsection
49 22 | 2425 8 |8, relating to medical marijuana Accepted
. . . ) Department of Health Subcommittee
registry identification cards . L i
and Human Services |No Modification recommendation
Title 22, section 1711-C,
1711- subsection 20, aﬂmﬁbm to hospital Did not accept
50 22 20  |records concerning health care .
C O i = Repeal because Subcommittee
«b ﬁ.uﬁ.zmﬁos pertaining to an information is already recommendation;
individual adequately protected and {Unanimous vote to
FOAA doesn't apply to continue exception
HealthInfoNet HealthinfoNet without modification
Title 22, section 2153-A, relating
to information provided to the
2153 Department of Health and Human
51 22 A Services by the U.S. Department
of Agriculture and the U.S. Food
and Drug Administration that is
confidential under federal law Accepted
Department of Health Subcommittee

and Human Services

No modification

recommendation

12
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Title 29-A, section 1301, relating
to the social security number of an

91-B

S 88558

_|activities of an emergency medical

m@w<~0@m &CWEJ\ wmmcu,mﬁom

Uo@mﬁBoR om Husc:o

~ |Safety

>3 29-A | 1301 6-A applicant for a driver's license or Approve of language
nondriver identification card recommended by SOS
but understand SOS will
submit legislation to
Secretary of State No modification effect the change
Title 29-A, section 2251,
subsection 7-A, relating to
56 29-A | 2251 | 7-A |personally identifying accident Accepted
report data contained in an Department of Public Subcommittee
accident report database Safety recommendation
. | Title 29-A, section 2117- >
i w :q- . relating to data collected oH . . : -
5% 29-A | N 4 retained through the use of an _ Department of Public  [Tabled, Reach out to DOT,
_ automated license plate .~ [Safety; Um@mﬁBoa of |Me.St. Police, BMV and
.||| recognition system .. Hmmsmﬁoamﬁob “|trucking interests-
Title 32, moocob 91-B, subsection
. -l H&mﬁum to quality assurance

Tabled. Follow up re: j_ﬁ
sentence .

14
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Title 30-A, section 4706,

Maine State Housing

Accepted

63 30-A | 4706 1 |subsection 1, relating to municipal | 5 i1, ority Subcommittee
housing authorities (MaineHousing) No modification recommendation
Title 34-A, section 11221,
64 s [11001] 13 mm_umoo:os 13, 8@5@ to
disclosure of certain sex offender
registry information
Accepted
Department of Public Subcommittee
Safety No modification recommendation
Title 34-A, section 11221, A g
65 | 34-A | 11221] 9-A |subsection 9-A, relating to certain ||\ m.mmmmgimm
sex offender registry information Safety No modification recommendation
| | |Title 34-B, section 1931,
0= 1 |subsection 6, relating to the
| 34-B | 1931 | 6 |records of the Mental Health .
| e  |Mental Health

Homicide, Suicide and

~ |Aggravated Assault Review Board

Homicide, Suicide, and

Pmmﬂméﬁom Assault Tabled. Check if Homicide.
_|Review Board Review Board has -
. |(MHHSAARB) replaced this board.

16
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70

36

6271

Title 36, section 6271, subsection
2, relating to an application,
information submitted in support
of an application and files and
communications in relation to a
municipal property tax deferral
program for senior citizens

Maine Municipal
Association

No Modification

Accepted
Subcommittee
recommendation

71

38

1310-

Title 38, section 1310-B,
subsection 2, relating to hazardous
waste information, information on
mercury-added products and
electronic devices and mercury
reduction plans

Department of
Environmental
Protection

No Modification

Accepted
Subcommittee
recommendation

72

38

580-B

11

Title 38, section 580-B, subsection
11, relating to records held by the
Department of Environmental
Protection or its agents regarding
individual auctions administered
under the carbon dioxide cap-and-
trade program

Department of
Environmental
Protection

No Modification

Accepted
Subcommittee
recommendation
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